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PREFACE. 


] 74 G long regretted that 


ſo, judicious a Treatiſe as 
this of the Great Selden's, 
ſhould lie, in a Manner, unnoticed, 
by being tacked to an Author: 
how ſo little read as Fleta ; I have, 
in Hopes of bringing this little 
Piece more into Public View, at- 
tempted to Tranſlate it, 


The Subject, as will appear 
from the Contents of the Chap- 
ters prefixed to the Tranſlation, 
is both very intereſſing and enter- 
taining ; and although this Diſſer- 
tation is annexed to Fleta, there 
is only Part of the firſt, and laſt 
Chapters of it, which tes ta 
that Author; and the ſame, in 


F Gretius ſtyled him, « The Honour of 
the Engl 7 Nation,” 
8 all 


LI PREF ACS iy 


all other Reſ; pects, might with equal 


propriety have been annexed to ( 
Glanvil, Bratton, Britton, or the 
Mirror. 


r 
ſhould this Tranſlation be fig Sect 
bly received, the utmoſt of my 


Wiſhes will ba anſwered. 


q | Sec 


Se: 


THE 


CONTENTS, 


* 4 =, 


| CHAPTER I. 
Sect, Þ O F the Edition. p. 1; 
In what Claſs of Writers, the Au- 
"I of Fleta is to be ranked. 3. 
3. Of the Uſe and . of ſuch Wri- 
ters. 1 . 


CHAP r E R II. 

Sect. 1. O the Manuſcript Sum, wherein 
Gilbert de Thornton, Chief Juſtice 

under Edward the iſt, abridged Brac- 
ton. 9. 
2: Of the vatious Names given to Bracton. 
10. 

3. Of the French Compendium of the Law, 
called Britton. 14. 
4, The Title of the Thorntonian Sum, and 
the Lemmas of its Patts, many bf which are 
imperfect. Fe 


| CHAPTER: Hl 
Sect. 1. 1 manifeſt Footſteps in T, hornton, 
in the. Author of Fleta, and in 
Bracton, of the Uſe antiently made by the 
Engliſh Lawyers, as ſuch, of the Books of 
the Civil Law, 25. 
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Sect, 1. % 


ü CONTENTS. 


Sect. 2. The Reading and Senſe of the above Au] 


thors, with regard to the Lex Regia contain 
ed inthe Pandects, J. 1. fit. De con/titutionth 
bus principum, even as we find it there. 
is very ſingular and extraordinary. p. 31 
3. The various Opinions of cotemporaryan 
| Interpreters, concerning the aforefaiqqrva 
Lex Regia, 38460 
4. What the true Senſe is; and what thaf| 2. 
Law was, . 4.4 
5. In- what Senſe our Lawyers in that Age 
thus applyed the Civil Law, and particular: 
ly that Lex Regia. | 48 


CHAPTER VV. 
HAT Uſe was made of the Im. 
| perial Law in England, whi 
the Romans governed here.. 1 
2. The Imperial Law was manifeſtly mad 
Uſe of both in the Roman Colonies brough 
over into England, and in the Civil Admi- 
niſtration of Affairs at that Time in thi: 


| Nation. 2 56 

3. Papinien, ſtyled the Prince of antienf 5 
Lawyers, was at the Helm of juridical Af. 
fairs in Britain, and determined Cauſes a 
Tork, and in other Parts of Britain, accord 
ing to the Imperial Law: in whieh Statio 
perhaps Ulpian and Paulus allo were, as we 
as ſome others of the ſame Profeſſion, thei 
Cotemporaries. 63 

4. The Uſe of the aforeſaid Imperial Law, 
continued among us 366 Years, or there“ 
abouts, 1 680 


CONT EN 1 d. vn 


es 
1771 
zrefet.1.F N what Books that Imperial Law, which 
31 was made Uſe of in this nation in the 
ar Manner above ſhewn, during the aforeſaid In- 
ſaickrval of the Roman Government here, or about 
38450 Years, is to be found. p. 72. 
hal 2. Of the Theodofran Code, the true Year of 
its Publication reſtored againſt the Opinion 
both of Civilians and Chronologers, wha 
have in that Point been hitherto miſtaken, 
| 76. 
3. How the Imperial Law was in that Code 
altered, and at that Time appeared in a new 
Drels. | 79. 
4. Of the Uſe, to the Time of Juſtinian, 
of the Imperial Law renewed by the Bar- 
barians in the Weſt, in Italy, Spain and Gaul, 
after they had laid waſte the Roman Empire; 
that is to ſay, of the Law chiefly contained 
In the Tbeodoſan Code, and in the A. 
56% manean or Alarician Breviary. 83. 
en 5. The conſtant Uſe of the Juſinian Law, 
Af] as ſuch, in the Eaſt—No Uſe for many A- 
s af ges after his Time made of it in the Weſt, 
rd in Matters of public Government—The 
ior] Theodefan Body with its Adjuncts was under 
vell the Name of Roman or Imperial, variouſly 
beit received, as well before as after the Reign 
63] of Juſlinian, down to the middle of the 


aw, 12th Century, or thereabouts, in the Ma- 
red nagement of the public Affairs of ſome Weſ- 
68] tern Nations. | 89. 
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_ CON TENTS. 


Sect. 6. A Survey of the Uſe which Authors and Se 


the learned, during that Interval, made o 

the Theodefian Code, and what was annex- 
ed unto it. Likewiſe concerning that moſt 
famous Law of Con/tantine, contained in 
that Code, or generally publiſhed with it ; 
by Virtue of which a prodigious and mon- 


ſtrous Juriſdiflion was formerly attributed | 


to Biſhops, or to the Hieratical Order: tho 
in reality, that Law was never a Part of the 
aforeſaid Code, at the End of which it is 
found; but the ſame, tho' long before a- 
brogated, was added unto it by ſome For- 
gerers, EE pi. 101. 


CHAPTER VI. 


dect. 1. H O' the Clergy now and then made 


2. The Revival under the Emperor La- 


Uſe both of the Juſtinian and Thea- 
aofian Codes; the former Body of Laws, as 
ſuch, was notwithſtanding from the Reign 
of the Emperor Fuſtinian, or about the 
Year of our Lord 560, till the Beginning of 
the 12th Century, or the Year of Chriſt 
1130, or thereabouts, of no Force in the 
Weſt, in Matters of public Government, 

112, 


tharius the 2d, about the Year of our Lord 
1130, of the Juſtinian Code in the Weſt. 
Of Inerius, called the firſt Illuminator, the 
Light of the Law, the firſt Author of 
Glefe, and who gave Riſe to the Azo's, 
Aceurſius s, and ſuch other like ae} 
11 


Seck. 


Se 


CONTENTS. ir 


and Sect. 3. All the other Sciences, till then in a 


manner buried, began about the ſame Time, 
to be revived in the Weſtern Parts of Chriſ- 
tendom. p- 128. 


4. Under what Reſtrictions the Uſe oſ the 


Sect. 


Juſtinian Law, thus revived in the Weſt, 
was allowed of in France, Spain, Luſitania, 
Italy, Germany, and elſewhere. 131. 


5. A Conjecture how it happened, that the 


Juſtinian Law, was, in the Reign of the Em- 
peror Lotharius the 2d, or in the above- 
mentioned Age, ſo freely embraced by the 
Chriſtian Princes, and the People in the Weſt 


135. 

CHAPTER N 
I, UR Nation made no Uſe in their 
ublic Government, from the End 
of the Roman Empire here, to the revival of 
the Juſtinian Law in the Weſt ; that is for 
oo Years and upwards, either of the Theo- 
doſſan or Juſtinian Body of Laws The Im- 
perial Laws were brought into England a- 
bout the Vear of our Lord 1140, being the 
ſame Time they began to be ſtudied again 
in Bononia. I 


In this Section 'tis proved, that the Theo- | 


doſan Law or Code, was introduced about 
the Year 1140, into England, 143s 


Concerning the Introduction, about the 


Year 1140, of the Juſtiniau Body in Eng- 
land, and of its being then illuſtrated with 
valuable Interpretations, and reduced into a 
Compendium, by that moſt excellent Law- 
yer Maſter Roger Vacarius, who was the 


firſt 


X 


8 
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Grit moſt learned Profeſſor of the Law as 
mong us. He was a Native of Lombardy, 
a Benediftin Monk, at firſt Prior, and after- 
wards ſeventh Abbot of Beck in Nor mandy. 
— King Stephen's Edict againſt him, and 
the Imperial Law conſidered.— The Abbey 
of Bec, was at that Time a renowned 
Seminary of Learning. p. 147. 


4. Our Annals and Hiſtories make no Men- 


55 


6. 


* 


tion of that Matter. What Notice is taken 
of this Roger Vacarius, the firſt Profeſſor of 


the Juſtinian Law in our Nation, in the 


Writings of our Civilians and others. Pla- 


centinus was a very great Enemy to him. 
Vacarius was, after the Death of Thomas 


Becket, elected to the Archiepiſcopal See of 


Canterbury, and therein confirmed, but 
could by no Means be prevailed upon ta 
conſent to his Election. I 57. 
A Conjecture, or Surmiſe rather, con- 
cerning — Name of Vacarius \ in that Age, 

I71. 


What engaged King Stephen to publiſh |, 
the aforeſaid Edict, which was either ſpeedi- 


ly revoked, or came to nothing. The Monks 


were about the ſame Time, by a pontificial 


and ſynodical Interdict, prohibited to teach 
the Civil or Imperial Laws out of the Li- 


mits of their own Monaſteries, 176. 
Concerning the Engli/þ Lawyers in that 
and the preceding Ages, 1 7% 


CHAP. 


Be 


Set, 1 
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CHAPTER VII. 
HAT Uſe our Anceſtors made of 
the Juſtinian Body of Law, from 
King Stephen (in whoſe Time it was firſt 
brought hither) inclufive of the Reigns of 
Henry the 2d, Richard the 1ſt, and J7obn, 
Kings of England. p. 186, 
2, bone Footſteps of the aforeſaid Uſe here, 
ſuch as it was, under the Reigns of King 
Henry the za, and Edward the iſt, which 
laſt — over Francis Accurſius, to make 
public Lectures in England, 199. 
3. Concerning the Reign of Edward the 
2d, and ſome Laws out of the Pandectse, the 
Places from whence they are taken referred 
to, as is uſual, by dur own Lawyers in the 
King's Courts. 211. 
4. The Uſe of the Juſtinian or Imperial 
Law has continued in the pontificial Conſiſt- 
ofies, and in two of the King's Courts (one 
of which takes Cognizance of Military, the 
other of Marine Affairs) as well as in our 
Univerſities down to our own Times, 218 
5, Whatever Uſe was formerly made of 
the aforeſaid Imperial Law, either in the 
teſt of the King's Courts, or in the Studies 
or Writings of our own Lawyers, as ſuch, 
it, about the Beginning of the Reign of K. 
Edi. the 3d, wholly diſappeared. 222. 


CHAF TE MM 
Fe. x. 


UR Nation never admitted the In- 
ferial Law into the Public, called 
the Civil Government, whatever Effect the 


xii CONTENTS. 


Sect. Uſe of that Law, ſuch as it was, might 
have had among us, during the before- 


mentioned Interval. | p. 228 


2. The Averſion this Nation at that Time 
ſhewed to the Uſe of the Imperial Law in 
Matters of public Government. 233 

3. The ſingular Eſteem the Engliſb ſet o 
the Laws of their own Country, uſually cal 
led the Common Law, as well as their reſo 
Jute Adhefion unto it, in the Management 
of public Affairs; permitting at the ſam 


Time the Uſe of the Imperial Law, tho 


not without reſtraining it within very nar 
row Bounds, 

Of the Names Clerk, Clericature, an- 

Clergie, p- 242 


CHAPTER XT 

dect. 1. OF the Age wherein the Author of Fiel 
| flouriſhed ; that he neither wrote hi 
Work in the Reign of Ed. the ad, or 3d. p.25 


2. The Commentary of Heta was penne the 
under Edward the 1ſt. 25 901 
3- Why the Author of the Commentary w os 
called Fleta, 20 the 
4. Of the Proviſion mentioned in that Com dur 
mentary to have been ordained by all th}** 
Chriſtian Powers, concerning Alienatio * t 
made by Kings. 26 fil 
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THE 


\| DISSERTATION 


John Selden Eſq; annexed to 
os Fleta. 


CHAPTER 
wa vt SECT. I. 
Of the Edition. 


H E antient Commentary on the 
| | Laws of England, called Fleta, fo 

| long, and ſo often wiſhed for, by 
the learned, now at laſt appears in print. 
Some Bookſellers, by the Help of a Li- 
brarian, whom they hired, plainly nei- 
ther ſufficiently ſkilful, or diligent, pro- 
«+ [cured an Edition, ſuch as it is, from an 
I thlantient Manuſcript, then a valuable Part 
of the Cottanian Treaſure: This Manuſcript 
has been a long Time my Property, and 
ſtill continues ſo ; and, as far as I know, 
is the only one (a) extant, and not of a 


atio 
26 


(a) There is a Manuſcript of Fita in the Library be- 
onging to the Society of Linco/n"5-1nn, | / 


B know 


Vid. Fleta p. 


Treatiſe. 


SELDEN'S Differtation - -Qhr7: 
much later Date than the Time of the 


Author, and ſome (5) Copies have here- 
tofore been taken from it. I was not 


at all concerned in the Edition, for if I 
mitted ſo many 


had, I ſhould not have 
Words of the antient Manuſcript curtailed 


after the Manner of Law Writings, and (as 


Manilius ſaid of the Writings of the old 
Formulifts) notis levibus pendentia verba, 
Words hanging as it were on flight Marks, 
to have been ſo punctually retained ; nor 
would I, unleſs it had been in a Dreſs and 
Diſpoſition more commodious to the Rea- 
der, have ſuffered it to be printed, or have 
let paſs the trifling little Notes and in- 
ſignificant Signs in the Margin, not to men- 
tion the vaſt Number of other Faults this 
Edition abounds with; much leſs would I 
ſo inadvertently have permitted the ſmall 
French Tract, called, as is uſual among 
the Lawyers, from its initial Words, Fet * 
aſſavoir, and frequent in our old Manuſcript 
Collections of the Law, to be, as if it had 
been a Part of it, tacked to the End of the 
It is however true, that the ſaid 
little Tract, was annexed to the antient 
Copy, from whence this Edition is made, 
and in a Character indeed, not altogether 
unlike : But between it and Heta, there is 
no other Kind of Relation, It was no 


ſooner printed, than its Editors earneſtly re- 
queſted me to prefix a Title to it; and 
| | to 


(%) Sir Symonds D'Bwes had one, 


Anonymous, ( 


to ſay ſomewhat concerning the Book, its 
Author, and its Name, which I without 
Difficulty comply'd with, being then, by 
reaſon of a few Days ſlight Indiſpoſition, 


quite at Leiſure, and retired, though at the 


ſame Time unfit for, and incapable of Stu- 
dies of a more extenſive Scrutiny, and of an 
Application to more weighty Affairs. 


8 ECT. I.. 


In what Claſs of Writers, the Au— 
thor of Fleta is to be ranked, 


HE Author of this Book is hi- 

therto altogether unknown, but is, 
whoſoever he was, to be reckoned among 
the following antient Writers, Ranulph de 
Glandvill, (at leaſt if he wrote the Book 
going under his Name, which has Reference 
to the reign of King Henry the Second) a 
moſt excellent Perſonage, in the higheſt 
Degree of Favour with the aforeſaid King, 
and at the Helm of public Affairs; Henry 
de Bracton, who was, in the latter Years 
of the Reign of King Henry the Third, a 
conſiderable Judge ; the anonimous Au- 
thor of the Royal Compendium of the ſame 
Bracton, with ſome of the ſubſequent Laws 
of Edward the Firſt inſerted, called Breton, 
or Britton, concerning whom, more by and 
by ; Ralph de Hengham, Gilbert de Thornton, 
who, as well as the other, and this our 
of which Matter more 


B 2 who 


? Videſis I. 2, 
tit. de Origine 


Jars 


SELDEN's Diſſertation , Ch. 1k. 
hereafter) wrote under Edward the firſt n 
Andrew Horn, in the Time of Ed by 
ward the ſecond, and ſome others of 
the ſame Kind, either preſerved in the 
Archives of the Exchequer, or remain 
ing neglected in the Libraries of the Cu- Y. 
rious. The Author of Fleta, is in m 
Opinion, chiefly to be ranked in the Claſs 
of the aforeſaid Writers, his Work (as well 
as the Writings of the others, exhibiting 
tho with ſome Difference, according to the f 
diverſity of their reſpective Ages and judge ne. 
ments) a View of the Law of England he 
ſuch as it antiently was under Edward thq . 
Firſt. This Author, as well as the others "96 
are of great Service to, our Countrymenſen 
who in earneſt apply themſelves to the Stud 50 
of the Law, and are deſirous of knowing 5 
its Origin and Progreſs to the very Bottom 
which taſk has, with Relation to the Img 
rial Law, been already performed b 
Papirius, Tubero, Julian. Proculus, Flay 
wins, Alius, Cato, Sabinus, Brutus, Alphe 
nus, Labeo, Papinian, Neratius, Jabolenus 
Celſus, Pomponius, Scævola, Caius, Paulus 
Ulpian, Calliſtratus, Modeſtinus, and by 
many ſuch others, whoſe || Writings would .. 
had they been preſerved entire, be in thqont 
higheſt Degree valuable. Fleta has indeec ay 
many Things, ſo very like what's containedſ, 
in Bratton, and Thornton, that he fre-j,,, 
quently makes Uſe of their very Words 1 
yet He at the ſame Time, eſpecially in hi; (, 
Second Book, delivers many other 5 2 
| | | | whit 
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ſt I yhich are neither to be found in them, or 
2d In any other Author we have peruſed. 


O 4 

= SECT. II. 

-u-Df the Uſe and Authority of ſuch 
15 Writers. 


rel HESE Kind of Authors are gene- 

8 rally ranked by us in the Number 

the thoſe, whoſe Learning is conſidered 

ge eerly as ornamental to Diſcourſe, both in 

mal. Forenſic, and Scholaſtic Diſputations of 

chq ur Law, and as carrying no Authority 
rJhemſelves, and this is countenanced by 

zenſery confiderable * Authors, tho in my, ,. Hes. 6. 
ud pinion, with all due deference to ſuch great Fitzherb. tit, 


ing Gard. 71, Plow- 


en, their Judgement, as to this point had den. Com. part. 
om 


's riſe and progreſs from a very great Error, ite He. 
m 
b 


hich they, thro' inadvertency, fell into; 
or altho', on Account of the Antiquity of 
Fla ſuch Writers, and the very many interven- 
phe g ſubſequent Alterations of the Law, they 
nat Preſent are not in many Things of ſuch 
uu: eight, as to be of themſelves of ſufficient 
b \uthority, with regard to Deciſions, Judg- 
uldhents, and Conſultations ; they however 
the ontain numberleſs Things, which to this 
leec Day, either remain entire, or at leaſt are 
Not wholly abrogated; as particularly, in 
fre- Hatters, Feudal, Criminal, and Hereditary, 
ds 1 Contracts, Tranſlation of Property, and 


hig ſome other Caſes, which daily occur : Or 


{IS are, by them more fully informed of the 
hict an- 


5 6 SELBEN'S ae Ch. x. | Se 
on | antient Cuſtoms, and Laws of our Anceſtors | Ea 

preceding thoſe Alterations : wherefore it | ne 

certainly muſt be eu ed that they plain | in; 

ly carry with them an Authority, on which | ed 
the Interpretation of the Law may depend, | co 

as well as be allowed to be Ornamental in | Ju 
| forenſic, and ſcholaſtic Diſputations. Can it | F 

be doubted, if we had not been to that De- | co 

gree as we are, through the Injury of Time, | th 
| deprived of the Law Writings of the antient In 
' Romans before mentioned, but that we | wl 
| ſhould thence have drawn great Light and | of 

Authority, towards a right Underſtanding | TI 
and Explanation of the Pandects (now filled | D. 
only with ſome of their Fragments, which | as 

' Tribonian, in modelling and ſettling the | lat 
| Law, adapted to his own Senſe) as well as | of 
| of the Codes, and Novells of the Emperor | of 
Juſtinian: Certainly we are too often, by | an 
that immenſe Loſs, unhappily deprived of | C] 
many great Helps, towards a thorough in- w. 
| ſight into the Roman Laws; as the no | by 
Way contemptible Specimens of the ſmall P. 
remains which. have been preſerved of Gaius, | Ct 

Ulpian, Paulus, and ſome | other fuch like | co 
concerning this Matter, ſufficiently ſhew us. | w 

Such antient Authors moreover, are, with | of 
regard to the more modern ones, and ſuch F. 
as are of greateſt Authority in the Study, and | H 
at the Bar, to be conſidered much in the | th 
ſame Light, as — egy and Laws for-| T 
merly made, are, with reſpect to thoſe, by | fa 
which the fame have either been abrogated, | ar 
| altered, or renewed : even an abrogated | w 
| | Law, 
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Sec. 3. annexed to FI ETA. 5 
Law itſelf, much more one altered or re- 
newed, and the reaſon of abrogating, alter- 
ing, and tene wing it, being diligently weigh- 
ed (for a Lawyer, without ſuch a previous 
comprehenſive ſurvey, cannot form a thorough 
Judgement) plainly affords a very extenſive 
T Authority to the Law hft made, and D. tit. de le- 


contributes towards the right underſtanding eis 26. 27 , 


N N g et ibi Gloſs, et 
the Matter then in debate. Thus, in the bo. cone. 
Imperial Law, the Theodofiat! Code, and ja. interpret. 
what is publiſhed with it; is, in many Things, ©: 17 Aon 


of great Aſſiſtance to the Juſtinean Code. ones. de Sta- . 
Thoſe four antient Compilations alſo of the 2. 4k. 
Decretals by Antonius Auguſtinus, as well 
as the gth, or Honorian Decretal, very 
lately publiſhed by Innocentius Cironius, are 
of Service to the Gregorian Part of the Body 
of the Pontifictal Law. So both Burcardas, 
and Too, as well as others of the ſame 
Claſs, are of ſingular Uſe, particularly to- 
wards underſtanding the Compilation made 
by Gratian, and doubtleſs the Jaſlinian 
Pandefs themſelves, as well as the other 
Codes, whence the Leonine Bajilic was 
compoſed, which, whilſt we are writing this, 
we for the firſt time enjoy from the Edition 
of that eminent Perſon, Carolus Annibal 
Fabrotus, likewiſe afforded extraordinary 
Help to thoſe of the Eaſt, during the time 
they made Uſe of the aforeſaid Bafihie. 
The ſame may in like Manner be plainly 
ſaid of numberleſs antient Laws of our own, 
and other Countrys, which have been either 
wholly annulled, altered, or renewed. 
B 4 Neither 
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Neither indeed-can it be thought, that any 
one Writer at all of the Law ſhould be found, 
whoſe ſingle Authority, as to times ſubſe- 
quent to his own, muſt not decreaſe ac- 
cording to the various Reaſon and Uſe of 
the Cuſtoms and introduced Laws ; but it 
is at the ſame time ſo far only diminiſhed, 
as it claſhes with the Cuſtoms and Laws 
| thus ſuperinduced ; In which nevertheleſs, 
| | that Authority remains ſo firm, that the an- 
| tient Law, is thence chiefly to be learned, 
it's Uſe being, as it were, borrowed to in- 
terpret ſubſequent Laws, and is for that 
Reaſon. altogether neceſſary and excellent; 
In ſhort, both the Uſe and Authority of 
ſuch antient Writers, is not unlike that of 
g Epochs, from, or by which, the Deductions _ 
and Computations of Time, or of Motion, 
are made. 


k | Dar 


— to Ex A. 


CHAPTER * 


11 4 * 


Of the Manuſcript Sum, wherein 
Gilbert de Tharnton, chief Juſtice 


under Edward the Firſt, abridg- 
ed Bracton. 


8 the Author of Fleta tranſcribes 

many Sentences and entire Pe- 
riods, as well as the Matter itſelf, from 
Bracton and Thornton, juſt ſo Thornton, 
as Bractons Epitomizor, copies him; and 
this Author being much ſuch a Kind 
of Writer as Fleta, and in a great Meaſure, 
unknown, and, unheard of, it may not be 
here improper, to add ſomewhat Concern= 
ing him. This ſame Gilbert de Thornton, 
as every one, acquainted either with our 
Archives, or the Year Books of our Law, 
knows, was inveſted in the reign of King 
Edward the firſt with the ſupreme judi- 
dicatorial Power, or with that of Chief Juſ- 
tice. (a) Now T, bornton, i in the twentieth Year 
of the - aforeſaid King, with the utmoſt Di- 
ligence reduced Bracton into a Compen- 
dium, from whence we may form a Judg- 
ment, how great the Authority of Bracton, 
who was ſomewhat more antient than Fleta, | 
was, in diſcuſſing Points of Law in the 
Time of Edward the firſt, whoſe juridical 


Annals 
(a) C. J. of the King's Bench, 18 Ed. 1. 
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Annals have hitherto, and ſtill continue to 
be conſidered in our Courts, as having Au- 
„ut ex Temp. thority * and Weight in Matters of greateſt 
Ez, cal. Cob. Moment. I have by me a Manuſcript of 


ledike » «.C. 


Cabin, Cok. g. that Compenditm, which from the Cha- 
fepihmein Fitz. racter it is wrote in, clearly appears to have 


ken. been penned, during the Author's Life. J 
met with it in the Library, formerly the 
Burleian, and never heard of, or faw any 
other Copy. This Manuſcript is diſtributed 
into eight Parts, though it is very imper- 
fect. The Title of it is, Summa de Legi- 
bus et Conſuetudinibus Angliæ, a Magiſtro 
Henrico de Bryctona compoſita, tempore 
Regis Henrici filii Regis Jobannis — The 
Sum of the Laws and Cuſtoms of England, 
compoſed in the Reign of King Henry, Son 
of King John, by Maſter Henry de Brycton. 
There is afterwards ** ue oy 
Thornton, vil 


SEC T. _— 


Of the various Names given to 
| Bracton. * 


T is not to be wondered at, chat the Per.” 
ſon, commonly by us, as appears b his 
pri inted Works, called Bracton, ſhould, his 
Name being often very varioufly wrote, be 
in the above Place ſtiled Henry d. Brycton. 
And though we in the Beginning of his 
printed Works read, Ad Inſructionem fal- 
fem minorum ego Henricus de Bracton ani- 
mum 


Sec. 2. annexed to FLETA, 


mum erexi, &c. — I Henry de Bracton have 
bent my Mind towards the InftruQtion of 
young Students, &c.— Some other Manu- 
ſcripts have only, Ad, &c. Ego talis, &c. — 
Towards, &c. I ſuch a one, &c.— Others, 
Ego talis H. animum, erexi, &c. — I ſuch 
a one I. have applyed myſelf, &c. And I 
have by me, among other Manuſcripts, a 
very beautiful one of this Author, more an- 
tient than the Beginning of the Reign of 
Edward the firſt; yet ſomewhat of a later 
Date than the Author's Time, in which, 
after a Recital of the Lemmas of the Chap- 
ters, theſe Words follow — Expliciunt Ca- 
pita Britonis—— Here end the Chapters of 


Briton. So that he was called Braclon, and 


Brycton, and Britton, and Briton alfo : 
And as is preſently ſhewn, he is elſewhere 
named Breton too: Whence I am of Opi- 


nion, that the Compendium, called Britton, 


enlarged with ſome ſubſequent Laws, com- 
monly, through a manifeſt Error, attributed 
to John Bretoun, Biſhop of Hereford, dead 
many Years before the writing of it, was at 
firſt called after its Author, who wrote it 
in the Name, and by Command of King 
Edward the firſt, It can't be deny'd in- 
deed from the Place in Bracton's printed 
Works, where * he treats of Error of the 


name in the King's Writs, but that his real a« 


Sir-name appears to have been de Bracton. 
Yet it is at the ſame Time, paſt all Doubt, 
that he was antiently, not only called by 
the reſt of the Names we have mentioned, 


but 


Brac. 


I, 4. de 


.noveDiſleiſ, 


c. 20. f, 4. fo, 


b. 181. 


a 
* 
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but likewiſe by ſome others. And Manu- 
1 ſcripts, in the Place relating to Error a- 
bout Names, in which he brings his own as 
an Example, differ. One of my Manuſcripts, 
penned in the Age immediately ſubſequent to 
the Author's Time, has, inſtead of what we 
find in his printed Works Item fi erratum 
fit in hllaba, ut ſiguis alium nominet Hen- 
» Vid. Brat. p. Ticum de Bratbon fi nominare deberet eum de 
** Brachiton. Item idem erit in litera, ut ſi 
quis erraverit fic nominando Henricum de 
Brockton, et nominare deberet eum Henricum 
de Braketon. Allo if the Error be in a Syl- 
a lable, as if any one ſhould call another 
Henry de Brathon, where he ought to have 
called him de Brachiton. The ſame with 
Regard to a Letter, as if any one ſhould thus 
err, naming. one Henry de Brochton, where 
he ought to have ſaid Henry de Braketon, 
and other Manuſcripts in that Place greatly 
differ, It is moreover evident from the 
written Inſtrument of Richard de Scharde- 
burgh, made to Thomas Bec, Arch-deacon 
of Dorcheſter, concerning a Book which the 
ſaid Richard, about the beginning of the 
Reign of Edward the firſt, had through the 
. Hands of this Thomas, borrowed of Robert 
Biſhop of Bath, that it was at that Time 
uſual to call him expreſly by the Name of 
* In Codice MS, Henry de Breton, and his Book, Brettone 
Gn and Breton. The Title in the Archives * 
Scaccarii,foe175, is, 


Litera 
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Litera R. de Scardeburgh per quam recepit 


ex mutuo de Magiſtro Thoma Bec quendam li- 
brum, qui vocatur Brettone. 


The Letter of R. de Scardeburgb, by which 


it appears, that he borrowed of Maſter Tho- 
mas Bec, a certain Book, called, Brettone. 
The Inſtrument itſelf is as follows, 
Untverhis praſentes literas inſpecturis R. 
de Scardeburgh Archidiaconus ſalutem in 
Domino ſempiternam. Noveritis me recepiſſe 
er habutſſe ex cauſa commodati librum quem 
Dominus Henricus de Breton ccmpoſutt, a 
venerabili patre domino R. dei gratia Batho- 
nienſi Epiſcopo per manum magiſiri Thome 
Bec Archidiaconi Dorſetiæ, quem eidem reſ- 
tituere teneor in feſto Sancti Johannis Baptiſte, 


Anno Dom. MccLxxv1ii. In cujus ret Teſ- 


timonium præſentibus figillum meum appenſum, 


Datæ Doveriæ die Veneris poſt Puriſica- 


tionem Virgins ghorioſæ, Anno MccLxxv1ir. 


Richard de Scardeburgh, Archdeacon, 


wiſheth to all who ſhall read theſe Preſents 
eternal Salvation in the Lord. KNOW YE, 
that I have borrowed and received a Book 
compoſed by Maſter Henry de Breton, from 
the venerable Father Lord R. by the Grace 
of God Biſhop of Bath, by the Hands of 
Maſter Thomas Bec Archdeacon of Dorſett, 
to whom I oblige myſelf to reſtore the ſame 
on the Feaſt of St. John Baptiſt, in the 
Year of our Lord 1278. In Witneſs where- 
of my Seal is affixed to theſe Preſents, 
dated at Dover the Friday aiter the Purifi- 
| cation 


7 
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cation of the glorious Virgin in the. Year 


127 , | | . 
3 This Inſtrument was made in the ſixth 
Vear of the Reign of Edward the firſt, and 
each of theſe Perſons muſt have known 
Bracton himſelf when alive. But with re- 
gard to his Name there are beſides ex- 
preſs Teſtimonies in the Archives them- 
* Vid. Rot Clauſ- ſelyes, which * record that Bracton was 
43 Hen, pt @ Judge, He is therein frequently called 


7,—et dorl. pat. 


43 H. 3-«t que Henry de Bretton, and ſometimes alſo de 


lis antecedunt, Bratton. 


SECT. III. 


Of the French Compendium of th 
Law, called Britton. 


T is the received Opinion indeed, that 
* Balzus, Pit. John Bretoun, or nt (by ſome * 
les ac, falſly called Becton) Biſhop of Hereford, 

coeval with our Henry, and learned in the 
Laws of England, was the Author of the 
Compendium which we call Britton. He 
is, in the London Edition likewiſe of Mat- 
thew a Monk of Weſtminſter, (a) or Florilegus, 
1570. printed in the Year 1670, and in the ſubſe- 
quent Edition of the ſame Author in Ger- 
many, exprelly allowed to be the Author of 


the ſaid Compendium. The Words in that 
Edition 


(s.) He ended his Hiftory at the Year 1307, and was 
' tiled Florilegus from his being a choice Collector of the 
Flowers of former Hiftorians. 


Sec. 3. annexed to. FLETA. | 15 
Edition are, Obiit hoc anno Johannes Bre- 
toun epiſcopus Herefordenfis qui admodum 
fperitus in juribus anglicanis librum de ets 
conſcripfit, qui vocatur le Bretoun. This 
Year (1275, or the third of Edward the 
firſt) died John Bretoun Biſhop of Hereford, 
who being very ſkilful in the . of Eng- 
land, wrote a Book of them, called Le Bre- 
toun. And by this Name, without doubt, 
is meant either the Latin Work of Bradton, 
or that ſmaller French one, both of them, 
as is plain, being antiently called by the 
ſame Name. But it is evident, that whe- 
ther the one, or other be intended, this 
muſe have been a Miſtake of the Writer, 
whoſoever he was, who raſhly foiſted it in- 
to the Works of Florilegus, becauſe that 
Monk, as ſhall be preſently. ſhewn, was 
not the Author of it. No one, I am of 
Opinion, will admit this to have been ſaid 
of the Latin Work of Brafon. And ſhould 
it be affirmed that the French Work is there 
meant, neither can this be granted, ſince a 
Perſon, who died in the third Year of Edward 
the firſt (ſor this Biſhop * of Hereford, at that „ aus 2c eng. 
Time, departed this Fife) could not inſert . 129. 
in his Writings Acts of Parliament T made e. :4. C. 36. xc 
more than ten Years after his deceaſe. (a) And x4. f. b Wel. 
indeed J have a very antient Copy of that Weta. 
French Tract or Compendium, at the Cloſe 
— of 


3 25 (4) See this accounted for by . Wingate at the 
End of his Collection of Hiſtorical Paſſages, concerning 
the Author of the Book, called Britta. 
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of which is added Ii ſiniſt le Brecton que 
contient IIII lieures en les gueux cheſcun ma- 
niere de flee eſt contenue — Here ends 
le Brecton, containing four Books (that 
Treatiſe being ſo divided) in which e- 
very kind of Plea may be found And 
I remember to have formerly ſomewhere 


read a Dyſtich in Rhyme, at the End of 


ſome ſuch Copy, but don't thoroughly re- 
collect all the Words of it; the firſt Verſe 
however ended with Brato, for the Author's 
Name, and — ef dixit talia nato, finiſhed 


the ſecond ; which Circumſtances alſo fur- 


ther plainly prove, that the Name of Henry 


de Bratton, or Breton, in the Book, com- 


monly called Britton and Breton, is to be 


_ underſtood, as of that of the primary Au- 


®* Conferas 35. 
Hen, 6, fo, cum, 
33» Hen. 6. tit. 
Gard. 71, 


thor of the Work, tho' enlarged with ſome 
Matters of a later Date than his Time. The 
ſame Book, called Britton, is likewiſe in 
our Law Annals,* evidently named Brac- 
fon. Thus we ſtill properly ſay, the Juſti- 
nian Code, notwithſtanding his own Novells, 
as well as ſome Conſtitutions of the Em- 
peror Frederick, were, many Ages after his 
Reign, added to it. In the fame Manner 
we frequently call X:philinus Dio, Tuſtin 


Trogus Pompeius, Florus Livy, that is, we 


point out the Epitomizors themſelves by the 


Names of their Authors. And as to that 


Place in the Edition we have mentioned of 
Florilegus, tis not at all to be found, either 
in the firſt Edition printed in the Vear 


156), or in the antient Copies of the ſame 


| Manu- 
| | 


| 
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Man uſcripts- preſerved. in the Libraries of 
Lambeth and Weſtminſter... Wherefore we 
make no doubt, but that it was by. ſome 
Scioliſt or other inconſiderately inſerted in 
it. ET, x7. Henan 4 


\ 


B er. IV. 8 


The Title of 2 Thor ntonean $1122 
and the Lemmas of its Parts, 
many of which are imperfect. 


Ir. is evident, that the Work of Thornton 
1 we have been ſpeaking of, is an Abridg- 
ment of Henry de Bracton, for we chuſe to 


retain that Name, though Thornton calls 
him Br yon. The whole Title follows, 


Inci fi Summa de legibus et Conſuctudini- 
35 Augliæ a Magiſiro Henrico de Bryctona 


compoſita tempore Henrici filii Regis Joban- 


nis, quam quidem Summam Dominus Gil. 
bertus de Thornton, tunc Capitalis Juſtitia- 
rius Domini Regis in Anglia Jecundum la- 


tuta et leges tunc uſitatas, ad utilitatem 


poſterorum diligenti fludio poſtmodum abbre- 
viavit, ſub. compendio, anno regni Regis Ed- 
war di Fir regis Henrici 57 mo, Et ipſe 


idem Dominus Gilbertus tempore illo Scien- 


tia, Boni tate, el nanſuetudine Noruit ele- 


ganter. 


fi 
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Here begins the Sum of the Laws and 
Cuſtoms of Exgland, compoſed ia the Reign 
of Henry Son of Ning Jobn, by © Maſter 


Henry de Brycton, which Sum indeed, Maſ- | 


ter Henry de Thornton, then Chief Juſtice of 
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our Lord the King in England, afterwards in 


the twentieth Year of the Reign of King 


Edward, Son of King Henry, with great 


Application made an Abridgment of, ac- 
cording to the Statutes and — then in 
Force, for the Uſe of Poſterity, And this 
Maſter Gilbert, was at that Time eminently 
conſpicuous for his Knowledge, Goodn 


andMildneſs. 


* 


The Senſe i is that Thornton, while Lord 


Chie Juſtice, to wit under Eduard the 
firſt, made this e and Breviary 


Help to Poker towards SoHo unden. 0 
ing the Las and Statutes at at Time in | 
Force, for he makes no mention "of the in. 
termediate Statutes themſelves, made be- 


tween the Time of Ae Rand that of his 


own Writing, as for E apple e of Demand of 
g 


4 3 Ed. 

147 „ ditional Gifts, $ and 1 others ſuch like: 
1 6 Kc. 1 
72 He 84 is uſual with Epitomizers, paſſes. by a 
3, 


2 * 22 great many Things, neither does he always 


as may more plainly be K * from the 


eight Parts of this "Work, poſed in the 
| fol- 


follow Bra#on's Method, but ſometimes . 
another, and makes a different Diſtribution, 


gec. 4 | annexed to Fizra. at} 


following Manner. We read after the Ti- 
tle — Et notandum eff quod prefens ene in 
ofto partes dividitur. 

And it muſt be obſerved, that the preſent 
Work is divided into eight Parts. 

Prima pars tract᷑at de perſonis et earundem 
variis conditiontbus, de rebus et rerum divi- 
21 de Donati nous ef Confirmationi- 

5 
| See de achionibui et obligationibus, de 
penis et judicum poteſtatibus, de Itinere 
tiariorum et eorum capitulin. 

Tertia, de cri minibus et Homicidio, et de 

aſ pellis et Fæloniis. 

Quarta, de Pettis Namiis et Diſei- 


inis. 


Quinta, de communia paſtures, « et ejuſdem 
ammenſuratione, de affiſa mortis anteceſſoris, 


de Damms et convictionibus. 


Sexta, de breui de Recto, de Summonitioni- 


bus et Efſoniis. 


Septima, de Exceptionibus et reg is pro- 
bibitionibus, de Baſtardia et Pore ſuc- 


ceſionts. 


Od ava, de homagiin et Releviis, eve tatibus 
et Donationibus propter muptias, ef Dotibus 


multeribus aſſignundis. 

The firſt Part treats of Perſons, and their 
various Conditions, of Things, and the Di- 
viſions of Things, of Gifts and Confirmations. 

The ſecond of Actions, and Obligations, 
of Puniſhments, and the Power of Judges, 
of the Eyer of the Juſtices, and their Ar- 


ticles. 
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eight Parts of this Work, diſpoſed in the 
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Here begins the Sum of the Laws and 
Cuſtoms of England, compoſed in the Reign 
of Henry Son of Ning Jobn, by Maſter 
Henry de Brycton, which Sum indeed, Maſ- 
ter Henry de Thornton, then Chief Juſtice of 
our Lord the King in England, afterwards in 
the twentieth Year of the Reign of King 
Edward, Son of King Henry, with great 
Application made an Abridgment of, ac- 
cording to the Statutes and Laws then in 


conſpicuous for his Knowledge, Goodneſs, 
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ditional Gifts, & and ſome others ſuch like: 
He, as.is uſual with Epitomizers, paſſes by a 


. 1 


great many Things, neither does he always 


follow Bra#on's Method, but ſometimes 
another, and makes a different Diſtribution, 
as may more plainly be perceived from the 


fol- 
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following Manner, We read after the Ti- 
tle — Et notandum eff quod prefens Opus in 
ofto partes dividitur. 

And it muſt be obſerved, that the preſent 
Work is divided into eight Parts. 

Prima pars tractat de perſonis et earundem 
variis conditionibus, de rebus et rerum divi- 
ow bus, de Donationibus et Confirmationi- 

5. 1 e 
Secunda, de actionibus et obligationibus, de 
penis et judicum poteſtatibus, de Itinere 7 
tiariorum et eorum capitulis. 

Tertia, de criminibus et Homicidio, et de 
al pellis et Feloniis. 

Quarta, de Vetitis Namiis et Diſſei- 
inis. 

Quinta, de communia paſture, et ejuſdem 
ammenſuratione, de aſſiſa mortis an eceſſor is, 
de Damms et convictionibus. 

Sexta, de breui de Recto, de Summonitioni- 
bus et Eſſoniis. 

Septima, de Ruceptionibus et regiis pro- 
bibitionibus, de Baſtardia et * bus ſuc- 
ceſſian is. 


Octava, de homagi1s et Releviis, Au tatibus © 


et Donationibus propter nuptias, et Dotibus 
mulieribus aſſignandis. 

The firſt Part treats of Perſons, and their 
various Conditions, of Things, and the Di- 
viſions of Things, of Gifts and Confirmations. 

The ſecond of Actions, and Obligations, 
of Puniſhments, and the Power of Judges, 
of the Eyer of the Juſtices, and their Ar- 
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The third, of Crimes, and Homicide, and 
of Appeals, and Felonies. | 

The fourth, of Diſtreſſes refuſed to be de- 
livered, and of Diſſeiſins. 
| The fifth, of Common of Paſture, _ 
Admeaſurement thereof, of Aſſize of Mort- 
danceſtor, of Damages; and Attaints, 

'The.fixth, of a Writ of Right, of Sum- 
monſes, and Eſſoins. 

The ſeventh, of Exceptions, and the King's 
Prohibitions, of Baſtardy, and Degrees of 
Succrſſion. 

The eighth, of Homages and Reliefs, In- 
heritances and Gifts on Account of Mar- 
riage, and Dowers to be aſſigned to Widow. 

With Regard both to Method and Diſtri- 
bution, the Manuſcripts of Bracton's Works 
greatly differ. There is a very beauti- 
ful and antient Copy of Bracton in the pub- 
lick Library at Oxford, which, though it 
bears the Name of Henry de Bran, is not 
at all diſtributed into Books, as the printed 
ones are, but is only ſo divided into Centu- 
ries, that after ten of them are diſtinguiſhed 
by their reſpective Numbers, ſixty- ſeven 
more ſhort Chapters follow; ſo. that the 
whole Work conſiſts of one thouſand and 
ſixty - ſeven . ſhort Chapters. Other Ma- 
nuſcripts have a continued Series of Chap- 
ters to the End. The Manuſcript of Thornton 
js moreover ſo imperfect, that whereas, each 
Lemma being added, the Chapters of. the 
firſt Part make up fiſty- eight, —_ thoſe of 


the ſecond nineteen, what ſhould follow. af- 
ter 


0 
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ieter the forty- ſecond Chapter of the firſt Part, 
and after the tenth of the ſecond Part, ſome- 
what of the ninth excepted, is entirely want- 
ing. The ſame may be ſaid of the third 
Part, conſiſting of thirty one Chapters, 
thoſe between the eighth ahd the twen- 
tieth, not being contained in it. The fourth 
Part has twenty-ſix Chapters. The fifth 
had eighteen, of which, except a Part of 
the ſixteenth, the two laſt only are extant. 
The fixth Part containing twenty - one Chap- 
ters 1s entire. The ſeventh had twenty-five 
Chapters, but fifteen of them only remain. 
The eighth Part is complete, and contains 
fourteen Chapters. He begins juſt as Brac- 
ton himſelf does, making Uſe of the very 
ſame Words as are found in the printed 
Editions of that Author, except that he 
does not introduce the Name of Bra&#on, 
though he at the ſame Time, like Bra&#on, 
ſpeaks. in the firſt Perſon, and! in the ſame 
Manner as the Manuſcript —Ego talis ani- 
mum induxi, &c. — His concluding Words 
alſo; and the whole laſt Chapter of the 
eighth Part, are almoſt the very ſame Words 
with which Bracton ends his Work. We 
have juſt Reaſon to believe this Abridg- 
ment by Thornton, to have been penned by 
the King's Command, or at leaſt under his 
Favour; for we read in the Annals & of * 35 len 6. 6. 
our Law, that this Edward (therein by Miij- 
take off, the Preſs, called the ſecond)- being 
defirous of having all the Laws and Cuſtoms 
of his Kingdom 2. into Wiiting, did, 
C 3 for 
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for that Purpoſe, by the Aſſiſtance of the 
moſt eminent L in his Reign, com- 
pile, and that in his own Name, ſome o- 
ther Books beſides the celebrated one of 
Britton, What follows of Priſot, Chief 
15 uſtice in civil Cauſes, called Common 
leas, under King Henry the ſixth, muſt 

plainly be underſtood of Britton. 
At a Time when Debates aroſe in Court 
* Weſt, 1. c. aa · Upon the Statute enacted in the third Year * 
of Edward the firſt, concerning the Age of 
1 being out of Ward. (He + ſays) Ceft eſlatut 
' fuit fait en temps le Roy E. le 2, lequel roy 
fuit in purpoſe daver miſe tout en certein, per 
gue il. fiſt un liver deux ans apres ceſt eftatut 

Jet et en que ceſt eftatut eff reberſe. 


This Statute was made in the Time of 


Edward the 2d (which plainly ſhould be 
read, E,. le 1. for Edward the firſt) which 
King having reſolved to reduce all the Laws 
to a Certainty, he to this End, two Years 
after the enacting the ſaid Statute, publiſhed 
a Book wherein "his Statute is recited. 
This very Statute is ſet forth in Britton, 
5 du. e. 67. F and it is generally believed, that this very 
Book is there meant. At the ſame Time 


I am of Opinion, that it is paſt all Diſpute that 


: it ought, inſtead of deux ans, two Years, to 
de read, douze ans twelve Years, for the 
* 2. e. 7, the Statutes || alſo of the thirteenth Year of 
* 80 35 c the ſame King, or thoſe we uſually call 
10 Weſtm. the ſecond, are expreſsly mentioned in 
that Author; whonce i it is evident, as we have 

already abGrecd, e was wrde, not e 


T a 
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but at leaſt ten Years, after the third of Ed- 
ward the firſt. Wherefore it muſt, if we 
rely on Pr:iſot, have been penned about the 
fifteenth, and by no Means about the fifth 
Year, of Edward the firſt, as thoſe, who 
are over confident in their miſtaken Opinion 
ounded on the corrupt Reading of this 
Place, would have it, There is likewiſe in 
another Copy of the Law Annals, from 
whence that Quotation of Priſot is taken, 
expreſs Mention alſo of other Books having 
been wrote by Command of the ſame King. 
The Words are— I lequel roy fuit ap purpeſe : 3. Hes. 6. 
daver miſe tout en certain et en eſcripture et fo. 2 
commence de ceo faire liver de et par plus ſages 
bumes del ley deins le realme ſ. Juges et autres. 
Il fiſt un livere deux ans procbein apres le fe- 
ſance ce del eſtatute, &c.—Which King (to 
wit, Edward the 1ſt, as the moſt correct * . An. 1607. 
Editions have it, for it is in others T cor- + ani. 2537. 
ruptly read Edward the ſecond) being re- 
ſolved to reduce the Laws to a Certainty, 
and into Writing, began to that Intent, 
with and by the Aſſiſtance of the greateſt 
Sages of the Law within his Realm, as well 
Judges as others, to compile Books. He 
publiſhed a Book two Years (read twelve 
Years) next after making the faid Statute. 
And there ſeems no Room to doubt but that 
Thornton's was of this Number. The Words 
Tn Rege gui rede regit Ce. are in the Be- 
ginning of it, juſt as in Bracton, and the firſt 
Word is depicted in a very large and ele- 
gant Space, and variegated with Gold and 
C 4 Colours 


T 


J Brac. I. 2. de. 
Acquirend. re- 
rum dom. c. 12. 
L 3. de Action- 
bus c. 8. ſ. 3. et. 
e. 9. I. 3 —et c. 
32. l. 5. &c- 
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Colours, within which the ſaid King i in this 
Manner ſeated on his Throne in his Royal 
Robes, addreſſes himſelf to the ſix (a) Judges 
ſtanding before him, ornamented in their 
Law Robes, from thence intimating to us 
that his royal Mandate very nearly re- 
lated to that Book, and that he himſelf 
was as it were the Author of it, as much 
at leaſt, as Fuſtinian was of the Tribonian 
Collections, and that it was then to be 
underftood from the Throne, that he had 
in the aforeſaid Book inſtructed the Judges 


and the reſt of the Lawyers, in the Laws 


and Cuſtoms of England. Neither is Thorn- 
ton a bare Epitomizor, but ſometimes alſo an 
excellent Interpreter, and Expoſitor of 
Bratton, though he paſſes by the Caſes 
and Determinations of Law, many of 
which are mentioned by this Author, as 
well as almoſt all the Quotations of 
the Places, cited out & of the Books 
of the Imperial Law by Bra#on, and which 
are baſely handled by his Editors, but he 
has not omitted them all. We ſhall add a 
few things both concerning this Matter, and 
of the uſe, ſuch Writers, 2s well as the Author 
of Fleta, have made of the Civil Law; 
And how likewiſe the ſame Law was for- 
merly admitted, laid afide, reftored, mode- 


rated, and limited within narrow Bounds, | 


in this Part of our Iſland ; and this we make 


% Antiently there were twelve Judges, fix of the 


court of K. B. and fix of the Com. Pleas. Plowd. Com- 


ment. Eng. Edit. fo. 231. 
no 


. — kak. tad. Pa ao. * — 0 "WY 
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no Doubt will be very A" to N 
learned. 


CHAPTER III. 
cr. A 


The manifeſt Footſteps in Thornton, 
in the Author of Fleta, and in 
Bracton, of the Uſe antiently 
made by the Engliſb Lawyers, as 
ſuch, of the Book: of the Civil 
Law. 


HE Law, ſays Thornton, * gravem,,,, .,, 
panam infligit Judici corrupto per 
munera ſordida—inflicts a great Penalty on 
a Judge corrupted by ſordid Gifts — ut C. 
ad legem milit, (ſo the Manuſcript has it;) 
but it ought to be read, C. ad legem Julian; ; 
which is concerning Bribery) J. omnes, ub: 
dicitur quod omnes Cognitores et Judices a 
pecuniis manus abſtineant ne alienum Jur- 
gium putent ſuam prædam— In which it is 
ſaid, that all Officers and Judges are to re- 
frain from Bribery, leaſt they ſhould look 
upon the Diſputes of others as their Prey — * Bae. ib 1.40 
and Bracton has thus cited greet; 8 


26 


© Fle, lib. 3. e. 
179+ 
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from the Juſtinian Code, as is evident from 
the Manuſcripts of his Works, nctwith- 
ſtanding that in the firſt Edition of the ſame 
author, printed in the laſt Century, as well 
as in the late Edition (both which pretend 
to have been publiſhed from Manuſcripts 
with the utmoſt Care, (it is falſly read ut C. 


ad legem vel repetet l. omnes, inſtead of ut C. ad 


legem Jul repetund l. omnes, and inſtead of 2 
pecunits-a re cutvis, is ridiculouſly ſubſtitut- 
ed; as alſo a little after in the fame Place, 
ut C. . l. ultima, inſtead of ut C. e. (for 
eodem titulo) l. ultima, by which Delin- 
quents are obliged to a four-fold Reſtitu- 
tion mentioned there by Theo, & Valentinian. 
And in both theſe Editions, we meet with 
many Faults, and thoſe even of the groſſeſt 
Nature, partly proceeding from the Igno- 
rance of the Librarians, partly from Care- 
leſſneſs. Bracton and Thornton in other Places 


apply the very Laws they have cited from the 


To nean Body of the Civil Law, both of 
em having added, and as is uſual with Civi- 
lians, referred to the Places of that Law,which 
are by the Author of Fletza, wholly omitted, 
tho' this laſt, as well as they, expreſsly re- 
cites the Laws themſelves, and as being at 
that Time here in Force. For example, 
the Author of Fleta ſpeaking of Gifts be- 
tween Man and Wife, The Words, fays Re, * 
of the Law are theſe — $7 in nomine et fub- 
antia nibil diſtet a date, Gr. He there ad- 
ding what follows in that very Lo we 
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he hints at, made by Fuftinian + himſelf, ? Ha ant. 
as both Thornton & and Bracton || alſo do. & hg 
But each of theſe Authors, have in their 1. e. ;3. 
Manuſcripts likewiſe added, the very Place ary _- 
of the Law, which is omitted in Fleta thus, © f 29-6. 
C. tit de Donationibus ante nuptias l. cum 
multæ, inſtead of which, it is in the printed 
Works of Bracton corruptly read, cum mi- 

lite ; and inſtead of what is in the very 

Law (as is truly ſet forth by Thornton and 

the Author of Fleta) Sancimus omnes licen- 

tiam habere, &c. Upon which Words, as 

being ſpoken in the Perſon of Juſtinian, e- 

very one muſt ſee the whole Force of the 

Law depends, it is very falſly printed, Sci- 

mus omnes licentiam habere, &c, But ſuch 

Faults as theſe are very frequent in Bracton's 

printed Works, and are alſo often found 

even in ſome of the antient Manuſcripts of 

the ſame author. And thus it appears, that 

that Juſtinean Sanction was underitood by 

this Triumvirate, viz. Bracton, Thornton and 

Fleta, under the Name of a Law, and a 
Conſtitution, and an Inhibition : as if the 

Right of Donation between Man and Wife, 

had in England likewiſe thence derived its 

Force. And if in Donations between Man 

and Wife, any thing paſſes otherwiſe than 

that 7u/tinean Law preſcribes, Bratton * and » ga. 1. «, . 
Thornton affirm it to be an Abuſe of the 5 © 8 be. 1a. b. 
Conſtitution, and the Author of Fleta aſſerts 

it to be an Abuſe of the Inhibition. It is 

like wiſe elſewhere read in Fleta,  Dona- | Fl. 1. 3. e. 
tones etiam poſt feloniam perpetratam fate; ny.” © ® 
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perfect # erunt et perpetue, 11. Jinatores 2 
uſinodi de feloniis ſuis in vita ſua convincan- 
tur Donations alſo made after Commiſ- 
ſion of Felony ſhall be firm and laſting, 
unleſs the Donors are in their Life- time con- 
victed of Felony, which is plainly agreea- 
ble to the Law now in force among us, as 
well as to the antient Law, but Fleta imme- 
diately adds e? ad hoc facit lex Imperatoria, 
—and this is confirmed by the imperial 
Law— Poſt capitale crimen contractum do- 
nationes factæ valent, niſi condemnatio fuerit 
ſubſecuta, which is 1. 15. D. tit. de Do- 
nationibus, taken from Marcian's Inſtitutions: 


Sa B And the ſame is alſo cited by Bracton* thus, 


. 5. (. 5. lo. Ef ad hoc facit Lex F. (inſtead of F) de Do- 


12. b. et Cap 
13. ad ben io. nationibits, poſt contractum, &c, And in, 


* another Place, Convenit Lex cum conſuetu- 
dine Anglicana f de donation. l. pojt contrace 
tum, ubi dicitur quod poſt. Contractum capi-, 
rale crinen Donationes facte valent niſi 
Condemnatio ſubſecuta fit. And Bracton with 

2 good Grounds in the former Place, ſays,“ 

inter Vir. et Us, Iunuit ergo the Law therefore hints, 7 

55 24. rex Uxors ni fuerit ſubſeguuta, valent Donationus, er 

tt, in fine, f fuerit, quod non valent. — That unleſs: 
there be a ſubſequent Conviction, the Do- 
nations are valid; but if there be, they are 

not- and thus both read that Law, as it is 
8 found in the more vulgar and common 
Editions of the Pandects, leaving out the 
1 negative Word, met with in the more 
accurate Editions; Ws in the Florentine E 
ditions, it runs thus pot Contractum ca- 


pitale.Crimen Donationes factæ non valent 


_ i as - a. as pPm_— bajo, es, - 22 ms by ACS OH 2. 
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ex Conſtitutione Divorum Severi et Antonini, 
niſi Condemnatio ſecuta ſit Donations made 
by any one after his having been guilty of a 
capital Crime are by the Conſtitution of the 
*Z Emperor's Severus and Antoni nus, invalid, 
unleſs Conviction of the Donor follows 
which extraordinary Form of Expreſſion 
may ſeem to one, not thoroughly weighing 
it, to import that the Donations of the con- 
| Þ victed were good, which had they not been 
convicted, would have been null, for this 
; # ſeems to be its literal Meaning: ſome there- 
fore will have / ſubſtituted in the Place of 
niſi; for then the Donation is made void 
by the Conviction only. The Doctors alſo 
are very much divided in their Opinions 
concerning this Law, and Bartbolus ſpeak- 
ing of it ſays —, ifa eff valde notabilis lex 
et habet materiam quotidianam et legitur 
duobus modis, c. — That Law cis a very 
remarkable one, and furniſhes daily Matter, 
and is read two Ways, &c. — For my Part 
I make no doubt but that the ſenſe was, the 
Donation after Conviction ſhall be of no 
Force; that this was the Meaning, alſo 
ſufficiently appears from a kind of Verſion of 
it made by the Greets Swenoapins xepaniums 
2.4]2Þtxao0e7 d wag dvr7 pt 78 eua;line Yejẽ 
rar Sogtal d led. thus in the Baſilics ;* to 
wit, if the Donor be condemned to capital Pu- 
niſhment, the Donations made by him after 
Commiſſion of the Crime are void. Whence 
Jam alſo of Opinion, that the Greeks read 
in the very Digeſts, non valent—and as 9 
| . 


e lib, 47. tit. 1. 
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the Word niſ, it is inſerted in the very Tau- 
relian (a) Edition of the Horentines, as well 
as in the ſubſequent ones, after a doubtful 
Manner; and certainly whoever is of Opi- 
nion that this Arcbaiſin ought to be retained 
23 here, * as it often is in 95 40 Places, muſt 
3b.Alberic,Gen- allow it to be r ight, to wit, if the Word niſi 
daten, be here divided into i and ff, that is the 
„ Priſcianus lib. d f# of the Antients (for Grammarians,* 
25 & Donatus grant ni may be uſed for nan) the Senſe will 
be plain, non valent Donationes, which were 
the Words of the Imperial Conſtitution, to 
which Marcian, for Explanation's Sake thus 
added, ni /: Condemnatio ſecuta fit, that is, 
thus, non, ſi Condemnatio fit ſecuta: which 
is alſo conformable to the moſt received Law 
itſelf; but there's no Occaſion to reſort to the 
above Archaiſm, nor would it I think afford 
us any ſatisfactory Help; either expunge ni, 
or ſubſtitute non. In the printed Editions 
likewiſe of Bracton, there is, (tho' very inju- 
* Brac, l. 2. «, diciouſſy,) cited “ J. 13. in bone fidet C. tit. 
5-1. 14. f. 16. d. de pactis, and it is ſaid to be thence proved, 
That Conditions not immediately, but after 
ſome interval, annexed to Donations, are no 
Part of them; but in the Manuſcripts I make 
Uſe of, the Senſe only of that Place, not the 

Paſlage itſelf is to be met with. 


() This Editiou of the Florentine Pandects, which is 

e of the Glories of the Preſs, was ſet out by Fran. 
aurellins, and printed at Florence in the Year 1553, un- 
der the Sanction of the Pope, the Emperor Charles the 
5th, Henry the 2d. King of France, Edward the 6th, King 
of Ergland, and Coſmi Medicis Duke of Florence. 
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SECT. II. 


I The Reading and Senſe of the 
above Au thors, with regard to the 
Lex (a) regia contained in the 
Pandects I. 1. tit. de conſtitutioni- 
bus principum, con ſidered, even 
as we find it there, is very ſingu- 
lar and extraordinary. 


OW of all the Inſtances which Bracton 
gives us out. of the Pandects, tho not 
expreſsly mentioned, of the foregoing Uſe 
made by our own Lawyers at that Time of 
the Imperial Law, that, concerning the 
Princely or Regal Power, is the moſt re- 
markable.* Nihil aliud poteſt Rex in teris, » hre. 1. 3 te 


cum fit Dei Minſter et Vicarius, niſi i id OY 


folum quod de jure potelt. Nec obſtat quod 


dicitur, Quod Principi placet & legis habit vi- 5 L. x. D. tit 


dc Conſtit. Prim - 


gorem, quia 81 in fine legis, Cum lege © 
Regia que e Imperio ezus lata eſt, id eſt, 
non quicquid de voluntate regis temere præ- 
In tum eſt | ſed ani mo condendi jura — The 


(2) The Lex Regia, which Selden treats of in this and 
the ſubſequent Sections of this Chapter, was enacted, 
when the People of Rome ſubmitted themſelves wholly to 
the Government of one Perſon, via. Julius Ce/ar, after 
the Defeat of Pompey; or, to Auguſtus after the Death of 
Julia. By this it came to paſs, that the Prince alone 
could not only make Laws, but was eſteemed above the 
coercive Powers of them. Mica's Inſt. Civ Law, p. 95. 

See Dr. Taylor's Elements of the Civil Law, chap. Lex 
Regia, p. 236. 


* Fle. I, 1. e. 17. 
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King ſays he, as being God's Miniſter and 


Vicegerent, has no right to do, any thing on 
Earth, but what be can do according to 
Law, notwithſtanding it's being faid, that 
the Pleaſure of the Prince has the Force of a 
Law, becauſe at the End of the ſame 
Lex Regia, there follow theſe Words. 
um Lege Regia quæ de Imperio ejus lata 
en, with the Lex Regia enacted concern- 
ing his Power, that is, not whatſoever is 
unwarrantably . ſuppoſed to be the abſolute 
Will of the King, [but what is refolv- ! 
ed on with an Intent of enacting Laws! 
(theſe laſt Words, though they primarily re- 
late to the Matter itſelf, yet they in this. 
Place are redundant, and are neither in the 
Manuſcripts of Bracton, which I make Uſe 
of, (a) nor in Thornton or Fleta) Sed quod 
Conſilio Magiſtratuum ſuorum Rege authorita- | 
lem praſlante, et habita ſuper hoc delibera- 

tone et tractatu recte fuerit definitum, but 
what, with the Advice of his Counſel and after 
Deliberation and a thorough Debate con- 
cerning the Point, the King thereunto giv- 
ing his royal Aſſent, ſhall have been law-. 
fully enacted, To this Purpoſe, and al- 
moſt in ſo many Syllables, Fleta, * quia ſe- 
quitur cum Lege Regia que de Imperio ejus | 
lata eſt.— Thornton alſo having thus added 
the like Reaſon —guia ſequitur in fine Legis 
guum lex regia (for fo the Manuſcript has 


% Nor are thoſe Words in the Manuſcript of Bratton, | 


which is in the Library of the Society of Gray's-1n. 
| | | 
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it inſtead of * eg que de imperio ejus lata * 


eft, et non quicquid de voluntate Regis temere 
præſumptum e, &c. — From all theſe Paſ- 
ſages two Things are indeed chiefly to 
be obſerved; and the laſt not without 
great Surprize. The firſt is, that in the 
Judgment of all theſe Authors, the Impe- 
rial Law was of ſuch Weight in diſcuſſing 
that famous and moſt important Queſtion 
relating to the King of England's Preroga- 
tive, that whatever could be offered out of 
it, as being allowed of Authority or of com- 
mon Cuſtom, was looked upon to ſtand 
neceſſary in need of ſome Aniwer or Inter- 
pretation, and therefore to be of Force in 
Matters, on which the Hinges of the Go- 
vernment of the Common-Wealth or Peo- 
ple of England turned. And the laſt is, 

that every one of theſe Authors, if I at all 
conceive their Meaning, both read and un- 
derſtood that Law, quoted out of the Pan- 
defts, quite otherwiſe, than I believe it was 
either read or underſtood by any of the 
Greek or Latin Writers, That Lex Regia 
is from Ulpian inſerted both in the || Pandects 
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ff. L. 1. tit. 4. 


de Confti Princi- 


and *Inſtitutes— Quad Principi placuit (thus gum. Ib. 1. 


in both Places) legis habet vi gorem; utpote, 


® In, lib. x. tit. 
2. de jure Nat. 


(but atpote is wanting in the Inſtitutes) cum ** 


Lege regia, que de Imperio ejus lata el, po- 


pulus ei et in eum omne ſuum 1mperium et 


poteſtatem conferat, as it is in the Florentine 

Edition; others having contulerit inſtead of 

conferat, and likewiſe ſome Copies of the 
D In- 
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Inſtitutes have concedat, others conceſſertt, 
et conceſſit, for conferat. Where cum (which 
in the moſt correct Edition of Cujacius, and 
in ſome others who freely follow that, is 
alſo read guum) is plainly to be taken for 
a cauſative Conjunction, ſubſervient to the 
Verb conferat or contulerit, or to the Word 
concedat, conceſſerit, or conceſſit. Juſtinian 
* C. lb. 1. Tit, himſelf likewiſe elſewhere * ſays, Lege anti- 


<# vet. jure enu- 0249 gue Regia nuncupabatur omne jus omniſ- 


cleando L. 1. ſ. 7. , 2 . 
Cum. itaque. gue Poteſtas populi Romani in Imperatoriam 


tranſlata ſunt poteſiatem— All the Right 
and Power of the Roman People is by the 
antient Law, which was called Regia, 
1 b. lib. 1. Tit, transferred to the Imperial Power — And 
fact Naser T. Arcadius Chariſius t ſays, Regimenta Rei pub. 
* ad Imperatores perpetuo tranſlata efſe—The 
Government of the Republic is for ever 
transferred to the Emperors, hinting at this 
+ ©. lib. 6. Tit. Lex Regia, which is in the Cude allo called 
25 L. f. er im. Lex ſmperit + et auguſtum 9 Privilegium— 


Cen 6. 1, The Law of the Empire, and the Auguſt 
de caducis e Privilege. Pomponius alſo tells us-— || Confti- 
fate: rulo Principe, datum eſt ei Jus, ut quod con- 
I. ef egi ju. fituiſſet ratum efſet—A Prince once conſti- 
ris, L. a. . 11. tuted, has a Right given him, by which 
whatever he decrees is rendered valid; but 
the Greeks for the moſt Part omitting that 
Reaſon of Ulpians ſpeak here more fully 
"Omreg detce 76 Pace Viuy sgl, The King's, 
Pleaſure is a Law — that is, if he at 
that Time has the enacting of a Law un- 


der Contemplation, Thus elſewhere in the 


(a) 


— 
— 


— 
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(a) Bafilics || and in Harmenopulus, & whence] l. 2 tit. 6. 
F Bac du ® the Edits or Decrees of Mic. P(«llus in 
Princes are with them a Part alſo of the d. Ju. 
Civil Law. But Theophi/us a more antient 

Author in the Place where after theſe three, 

the People, the Plebeians, and the Senate, 

he makes the Roman Prince the fourth | 
Author, concerned in enaCting a Law, ſays, I t Ingit de jure. 
Y Ti, c gas ted xog rec q doyeu ace F dns _ _ 
aafdy. —and what is a Prince? A Prince is a 
Perſon, who receives from the People Power 
to govern, The aforeſaid Writer, as well 
as Ulpian, thus underſtood the Lex Regia. 
And the Scholiaſt there on this Place Baones; 
Niue, a lawful Prince, to wit, one to whom 
ſuch a Power is granted. Whence in the 
Epitome of Leo, and Conſtantine, x an Em- 
PETOT is called Lyc ce Sg αν, A lawful Præfec- 
ture. But to me it appears plain, that each 
of our before mentioned Triumvuirate, ſo 
read this Place, that they did not doubt but 
that the whole Sentence or Senſe ran thus, 


Tit. 2. 


(a) The Baſilica, or Jus Graw-Romanum, compoſed in the 
gth and 1oth Centuries, in Emulation of 7u/tinian by 
Baſilius Macedo, Imp. and his Sons, Leo & Conſtantine. 

It was a Collection of Law for the Uſe of the Eaſtern 
Empire, compiled out of the ſeveral Greek Verſions of 
Tuftinian's Corpus and other books of Law, which pre- 
vailed in thoſe Parts : was publiſhed in fixteen Books 
by Annib. Fabrottus, Gr. Lat. | 

Theſe Books were never received in the Weſt, and are 
conſequently of no Authority there, but however have 
their Uſe and Value in comparing and explaining. 
Tayl. Elem. of the civil Law, p. 23. See alſo Ay/iff *s Prelt- 
minary Diſcourſe, p. 33. &c. Bev. Hiſt. Civ. Law, p. 103. 


D 2 — ud 
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— Quod Principi placet Legis habet vigorem, 
cum Lege Regia que de Imperio ejus lata 


t. And both Bracton and Thornton, ex- 


preſsly give Room enough to underſtand, 


that the above Law ended with thoſe 
Words; fo that they, as well as the Au- 
thor of Fleta, take cum to be a Prepoſition, 


not a Conjunction, and that the Senſe is, 


that the King's Pleaſure has indeed ſo far 
the Force of a Law, as his Will legally 
comports with, and may be weighed with 
the Lex Regia, enacted concerning his 
Power or Government, and that it ſhould 
be no further of Force, than as it is con- 
formable to the ſaid Law, neither is any 
Thing otherwiſe to be determined concern- 
ing that power of the Royal Will, but what 
is particularly allowed of by all the Condi- 
ditions and Reſtrictions of that Lex Regia, 
without which the ſupream Power was not 
conferred, as appears by what is there im- 
mediately added concerning our peculiar 
Prerogative of enacting Laws in a parliamen- 
taryManner, as well as of diſtributing Juſtice 
according to Law ; neither do theſe Au- 
thors ſeem at all in that Place to have ac- 
knowledged the Fact concerning — 1mperio 
et poteſtati omni a populo conceſſa the whole 
ger. and Power having been granted 

y the People by that Law, any more than 
if no ſuch Matter had been mention- 
ed in their Manuſcripts. It is certainly 
evident, that the learned here, as well as 
in 
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in other Nations, had in Bracton's Time, 


and much more afterwards, compleat Co- 
pies of the Digeſt, and that they were, as 
well as other Books, uſually tranſcribed ; 
this, had we no other Proof (which how- 
ever we do not want as is hereafter ſhewn) 
is very plain. from the Examples Bracton 
brings of the Forms of Contracts, where 


he ſpeaks of tranſcribing || the Code, and Be. 1. 2. 4 
ac r —_ 
c. 6. 1. 1. f. 19. 


Digeſt, as of a Matter exceedingly common 
among us. It is hence the more ſurprizing 
how it ſhould have happened, that not only 
this Author, ſo eminent for his Knowledge 
of the Law, and who was, if we may give 


credit to the Biographers * of the Engliſh — 


Pit ſæustart, 13. 


Authors, Profeſſor of both Laws at Ox- 


Ford; but that Thornton alſo, otherwiſe ex- 


treamly well ſkilled in the Law, as well 
as the Author of Fleta, ſhould have, in 
their Explanation of that moſt famous 
Place in the Imperial Law, without the 
leaſt ſcruple allowed of a Reading and Senſe 
ſo different and ſo remote from that of all 
other Interpreters ; though they at the ſame 
Time, with regard to the Matter itſelf 
which they treat of, as well as with reſpect 
to the Conſtitution of the Exgliſh Nation, 
without taking any Notice of the Words of 
Ulpian or Juſtinian, intermix what is very 
conformable to Truth, and what is gene- 
rally received, being underſtood as it ought 
to be, of Parliaments ; concerning which 
ſee allo Bracton in his Proemium, I have 

1 more- 
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moreover by me an antient Manuſcript Com- 
mentary on the Book called Britton (tho 
in an old Account prefixed of the Tracts of 
the Volume in which it is contained, it is as 
was mentioned in the foregoing Chapter, 

called Bracton of the Laws of England.) In 
the Beginning of which — the 
very ſame Senſe is given to the Words, uod 
Principi placuit, &c. as Bratton under- 
underſtands them in. 


8 ECT. III. 


The various Opinions of the cotem- 
porary Interpreters, concerning the 


aforeſaid Lex Regia. 


New it ought, with regard to the Read- 
ing and Senſe we find in other Au- 
thors of his moſt celebrated Lex Regia con- 
tained in the Body of the Imperial Laws, to 
be obſerved ; that the ſame Law, as quoted 
above out of Juſtinian, is in ſome Copies 
of the Digeſts as antient and even of a Date 
prior to Braclon, differently read, and this 
| | too approved of by ſome Interpreters. 
| = j Odefredus, d. Odofredus || Cotemporary with Bracton 
1 fie oy con read in his Manuſcripts — Urpote cum Lex 
f ' Regia lata eft, populus ei et in eum Imperi- 

um et 12 conferret. Inaſmuch as 

when the Lex Regia was enacted, the Peo- 

ple gave unto him and conferred upon him 


the 
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x *® the Government and Power, So that the 
* Words omne ſuum were omitted, and Odo- 
fredus elſewhere ſays, in litera eft, conceſſit . 
et bac eſt bona litera. But the Senſe of that — 3 
| Law, according to the Interpreters cotem- pant Cn. 


Franciſ. Conn. 


porary with Bracton, and thoſe who pre- 8 * 


ceded him after the revival of the Imperial iat. Cujacia- 
Law in the Weſt was various, for even at _ 
that Time there were Perſons of Opinion, — l. ſed et 
that by that Law all Kind of Authority and 
Power was by the Roman People ſo en- 
= tirely transferred to the Prince, as to main- 
3 tain, that the People were thereby wholly 
ſtripped and deveſted of all Manner of 

| Power and Government. Others, & He ä 
Tienſis tells us, ſay Quod nec populus nec Se- — 
nuatus poteſt Hodie condere legem generalem, 

ſed tantum Princeps, quod verius credo 

That neither the People or Senate can at 

this Day make a general Law, but the 

Prince alone, which Opinion ſays the afore- 

ſaid Author I believe to be the trueſt. 
Accurſius F writes to the ſame Purpoſe. And &, J h. 5. 
Martinus, if J am not miſtaken, was of non ambigirur, 
that Mind. And we ſhall by and by ſpeak 

more concerning this Opinion. Others 

thence indeed concluded, that the Power 

and Government was conferred on the 

Prince to enact whatever Laws he pleaſed, 

but nevertheleſs in ſuch a Manner, that the 

Power of the People was not at all dimi- 

niſhed by that Conceſſion, and that the Au- 

thority, not only of the antient Plebiſcita 

and Senatus Conſulta, but even that of the Wo 
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ſubſequent ones, was as heretofore, to re- 
main entire; to wit (which may juſtly be 
wondered at) that as to this Matter, the 
Prince, the People, Senate and Plebeians, 
ſhould alike ſhare an equal power. This 

ri plain enough from & Are, Accurfius, Hoſ- 


tit de legibus et 
St. Priaci- rienſis + and Odofredus, | who were ei- 


4 Loc rer ther ſomewhat older, or cotempory with 
17a dec. em Bran. And this laſt Opinion took its 
riſe paitly from thoſe Authors in this Place 
miſtaking the Lex Regia for the Lex Hor- 

tenſia; partly alſo, and perhaps chiefly, 

from this, that in the aforeſaid Age, ſome 
Profeſſors and learned in this Law, which 

had not long before been revived in the 

Weſt, were under Apprehenſions, leſt, 

if in Conſequence of that Law they had 
attributed to their Princes all the Power 

which thoſe who favoured the firſt Opinion 
allowed them, they might have' too much 
incurred the Diſpleaſure of the People and 
Citizens, enjoying every where their Li- 

berty and antient Cuſtoms, widely different 

from fuch a Power; and that they ſhould 

not in this Cafe with ſufficient Prudence 

have taken Care of the Rights of their own 
Profeſſion, lately revived amongſt them. 

The Controverſy too which had in- thoſe 

dn Þ. former Ages been carried on between the 


vintin. in Ari- ; 
io eric. Chil. Martiniaus 7 and Bazar + concern- 
c * 9 5 1 

Repis Imperio, | | | 
5 () Called ſo from Martin of Cremona, and Bulgarus, 
his Oppoſer, who ſtudyed in the Univerſity of Bononia, 


and lived in the fifteenth Century, in the Reign of Fre 
derick 989 
ing 
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ing the Power of the Prince, grounded on 

this Law, is very well known. Now four 

hundred and twenty-two Years after the 
Foundation of Name, or three hundred and 

thirty || Years before Chriſt, a Law was du- jr. Ui. 
ring the Dictatorſhip of Q. Hortenſius, en- 

acted, that L + eo jure quod plebs ftaturſjet, do gt 19 
omnes Quirites tenerentur, that the whole «. 


Roman People ſhould be bound by what- 


ever Law the Commons had made. Hence 


according to Pomponius, it came to pals, 
that ſhecies I conſtituendi interefſent, potelias O. Tit. de orir 
autem eadem efſet—although there was in F S. li. 
the Manner of conſtituting the Laws ſome 
difference, yet the obliging Power of them, 
whether they wereLaws which had been made 
by the antient Kings, Senate, or otherwiſe, 
and by the Plebeians, was always the ſame. 


And Juſtinian # tells us, that hence Plebi- ; tas. « Jur, 
1 Gen. 


ſcita non minus valere quam leges cæpiſſe: Ni Gene 


The Plebiſcita began to be of equal Force 
with the (a) Laws; though we read in Li- 

vy] that about one hundred and twenty | Liv. Dec. 2. 1. 
Years before the Lex Hortenſia, L. Valerius 
and M. Horatius (5) being Conſuls, Om- 


nium 


(a) i. e. Thoſe which the People of Rome eſtabliſhed 
upon the Recommendation or Requeſt of Senatorian a Ma- 
giſtrate. A Plebiſctte was that which the Common People 
enacted at the Requeſt of the Tribune or other Plebeian 


Magiſtrate. Wood's Civil Law. p. 94. 


(5) The Commonalty of Rome aſſembled at Mount 
Aventine, havin ir aboliſhed the arbitrar > frag tyrannical 
th e 


Government of the Decemviri, Lucius Valerius and Marcus. 
Horatius 
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nium primum, quum veluti in controverſo 
jure efſet, tenerentur ne patres plebiſcitis, le- 
gem, centuriatis comitiis, tuliſſe, ut quod tri- 
butim plebes juſſiſſet, populum tenere. 
When it was as it were a controverted Point 
whether the Fathers were bound by the 
Ordinances of the People, a Law was made 
in the Centuriata Comitia, that whatever 
had been ordained by the Plebeians in the 
Tributa Comitia, ſhould oblige the whole 
Roman People. — But the Reaſon brought 
here by Accurſius, Odofredus, and others out 
of the Lex Hortenſia, is indeed extraordi- 
nary, Here follow Accurſiuss Words — 
Regia, ſcilicet lata ab Hortenſio mirabili ora- 
tore, ut ſupra de Origine Juris l. 2 & deinde 
cum eſſet. Sed de populo et plebe ibi dicit. Dic 
ergo heic Regia, id eſt, Regali.— By the Lex 

Regia 


Horatius, were created Conſuls ; and at this time (it be- 
in ſome Meaſure a Moot-point in Law, whether the 
Fathers were bound by the Ordinances of the People) the 
firſt of theſe Perſons made a Law, ordaining, whatever 
the Commonalty commanded in the Tribes, ſhould oblige 
the whole Reman People. This Law, called the Horatian 
Law, was afterwards confirmed by the Dictator 2vint. 
Publilias ; and from him ſtyled the Publilian Law. But it 
being revived by the Dictator Quint Hortenfius, when 


the Commons, by a third Mutiny, retired to Mount 


Janiculus, it was from him term'd the Hortenſian Law. 

See Aliff*s Preliminary Diſcourſe on the riſe of the 
Civil Law, p. 12.——Btzer's Hiſtory of the Civil Law, 
C. 6. p. 13. | 


* 'This Law is by many Authors called Lex Valeria 
er Horatia from both the Conſuls. 
Antiq. p. 152. 


r :< loa 


e © mr 


Se... ie... i. £ 


es JV 6 -1 Q QA of 


oe & oy » 


Sec. 3. annexed to FieTA, 


Regia, to wit, that made by that wonder- 


ful Orator Hortenſius, as above of the Ori- 
gin of the Law, I. 2. & deinde cum eſſet. 


But he there ſpeaks of the People and Ple- 

beians. Say therefore here Regia, that is, 
Regal. He acknowledges, as indeed he 
was obliged to do, that in the Lex Horten- 
ſia, there is no Mention made of any 
Z. other Power than that of the People and 


Plebeians, or of the Senators and Plebeians. 


How then comes it to paſs, that any Thing 


is there preſcribed concerning the Lex Re- 
gia, Dic ergo regali — Say therefore, ſays 
he, the Regal, where his Meaning, if I un- 
derſtand it, is, that the Lex Hortenſia made 
with reſpect to the regal Authority, that is 
the Right of ruling or governing, having 
granted an equal Power both to the Ple- 
beians and Senate, (of which two Parts or 
Orders the entire Body of the Roman Peo- 
ple then conſiſted) is to be in like Manner 
thus underſtood, that it muſt, as well for 
the ſame Reaſon, as from the Senſe of that 
Law, be admitted that the Prince once 
joined to the People, is, he being conſidered 
as a third Part of the Government, of courſe 
inveſted with an equal Power ; for I can 
ſee no.other Reaſon, why theſe antient An- 
thors ſhould have given the Lex Hortenſia 
any Place at all here, And it was on this 
Account, that thoſe who were of this Opi- 
nion, interpreted what Juſtinian mentions 
with regard to the ſingular Force of the Ple- 
biſcita and Senatus Conſulta, as if from his 

Words 
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Words, the very ſame Power and Autho- 
rity, which the free Common-wealth for- 
merly enjoyed in enacting of Laws, till 
ſubſiſted with the Roman Senate and Peo- 
ple. They likewiſe debated, whether the 
Power thus granted by the People could 
be lawfully revoked, as being an Autho- 
I. ger 418. Tity with which the delegating Power + had 


dic legem et vide- 


be ibi Raphael inveſted the delegated. 
Ful. goſiu m, &c. 


8 G T. W. 
Which is that true Lex Regia, and 


what its Nature is. 


NTOTHING is more evident than that 

the firſt Opinion, to wit, That the 

People, were by the Lex Regia manifeſtly 

ſtripped of all Authority and Power in 

enacting Laws; is true, and this is clear, 

as well from Juſtinian himſelf, as from the 

moſt eminent antient and modern Inter- 

preters. The very Words before cited out 

of Juſtinian concerning that Law ſuffici- 

ently prove this ; to which, what follows 

% de legibu® of Conſtantine, f may be added— inter æqui- 
tatem juſque interpoſitam interpretationem 

nobis ſolis et oportet et licet inſpicere — It be- 

longs to and is lawful only for us, to inter- 

| pret between Equity and Law; the Greeks 
1 1 2. read FT ub - voy Tewero & Bacinius, Le 
the Prince alone determine what is _ 

and, 


r * on Ana © 


9 Sec. 4. annexed to FLETA. 
9 and that alſo of Juſtinian & to Demoſthenes 
Praæfectus Prætor io—Si imperialis majeſtas 
1 cauſam conditionaliter examinaverit et 'partibus « 
1 comi nus conſtitutis ſententiam ai erit, ONnes 
omnino Fudices qui ſub noſtro Imperio ſunt, 
¶ ſciant hanc eſſe lenem, non ſolum illi cauſe pro 
Ju producta eft fed ctomnibus ſimilibus. Quid 
1 enim majus, quid {anfius, Go. — If the 
Imperial Majeſty ſhould conditionally exa- 
mine a Cauſe, and pronounce Sentence, the 
Parties concerned being preſent, Let all the 
Judges under our Juriſdiction know, that 
this is a Law, not only with Reſpect to that 
cauſe for which it was made, but allo in all 
like Caſes; for what is greater, what more 
facred, &c. A moſt antient French Manuſcript 
Tranſlation of the Words of the lex Regia out 
of Ulp:an, may be here, as to this Point, pro- 
duced to corroborate the Opinion of ſome of 
the antient Interpreters above cited Ce que 
pleft au Prince a force de loy, pur ce que li 
peuples li ottroia en la Loy royal! que fu fait 
de Pempire tout le commandement et toute 
le poeſte que il avoient et le miſtrent ſus 
lui et en lui. The Princes Pleaſure has the 
Force of a Law, becauſe the People by the 
Lex Regia made concerning Government, 
granted unto him all their Authority and 
Power, and placed it on, and in him, How 
the more common modern Interpreters 
mentioned by us underſtand that Place, is 
obvious to every one. The moſt learned 
and correct of them acknowledge, that the 
Lex Horten/jia, which the Antients in this 
Place, without any Grounds fo wreſted, does 
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t C. tit. de Le- 
gibus. L. 12 et 

id. Baſilic. b. 
a tit. 6.1. 17 

et vid, I. 30. 

tit. de Crimine 

Sacrilegii. 
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not at all, with regard to this Matter, con- 


cern, nor even ſo much as point at the Lex 

ot Seng. Regia; in ſome of which Authors * allo, 
1x5. Jo. Cr” Lege Kemma, inſtead of Regia, is inſerted. 
Nov it is plain to every one that a Law 

may for two Reaſons be called Regia, to 

wit, either on Account of its being enacted 

by the King, or concerning him, or the 

regal Power. There are in Dyonifius Hali- 

+ Antiq. Rom. carnaſſæus + a great many Regal Laws of 
© wow ad the Romans, which are alſo carefully ſet- 


leges et Senatus forth by Fulvius Urſinus. 9 There is like- 
1 D. li, x1, tir. Wiſe Mention made in the Code || of a Lex 
bende l. . Regia, enacted by ſome antient King, con- 
cerning the interment of pregnant Women; 
but it is plain, that it is in this Place called 
Lex Regia in the laſt Senſe, and is juſtly 
taken ſor that Law (for other Opinions are 
to be quite rejected) by which the Roman 
People transferred all their Authority and 
power to Octavius Auguſtus Ceſar, and his 
Succeſſors without the leaſt reſerve to them- 
Dio. Ca6s. 1. 53+ ſelves of their antient Power; concerning 
which Matter, Dio Caſſius 4 indeed in 
ub. 2j, Oc- His Hiſtory, of Auguſtus, treats pretty fully, 
as well as Suetonius, ꝑ who in his Account 
of the ſame Emperor ſays, that Tribunitiam 
poteſtatem perpetuam recepit &c. recepit et 
Morum Legumque regimen æque perpetuum. 
He had the perpetual tribunitial Power, as 


1 


well as the perpetual Government of che N 


Cuſtoms and Laws conferred on him, &c. 
And there is moreover a Table of Braſs in 
the Church of St. John of Lateran at Rome, 


or from thence removed to the Capitol, in 


bs. 
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which a fragment is to be ſeen of the very 
Lex Regia itſelf, inſcribed to the Emperor 
Jeſpaſian, by which it is eaſy, with reſpect to 
this Point, to find out the Senſe of this Lex 
Regia as ſet forth by Ulpian. We likewiſe, 
among other Heads concerning the ſupreme 


and ſole Government confirmed, according 


to that Author, by the People to Ve, 


X paſian as hereditary, to wit, to be en- 


joyed by him after the ſame manner as 
Auguſtus, Tiberius, and Claudius, poſſeſſed 
them, in the ſame Writer read what follows, 
Utique gue ante hanc legem rogatam acta, 
geſta, decreta imperata ob Imperatore Ceſare 
Veſpaſiano Auguſto, juſſu Mandatove ejus d 
= gquoque ſunt, ea perinde juſta rataque fint ac 
= /1 populi plebifve juſſu acta efſent— Moreover, 
= whatever Acts, ITranſactions, Decrees, paſ- 
ſed by the Emperor Cæ ſar Veſpaſian Auguſ- 
tus, or by any one, by Virtue of his Com- 
mand or Mandate, before the enacting this 
Law, were to be as juſt and firm, as if they 
had been enacted by Order of the People or 


crip. p. 242 


agree, that this lex Regia contained in Ulpran t. R. 

going Senſe, Beſides thoſe who have wrote ETSY 
whole Volumes, either on the Title of this 
Law 


() The Fragment of this Law is likewiſe publiſhed in 
Dr. Taylor's Elements of the Civil Law. See Chap. Leæ 
$s Regia p. 236. 
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Plebetans. The entire fragment (a) is f ha. Grut. la- 
ſetforth in Janus Gruterus, I Fulvius Ur- + TI Urs. 1. 
0 finus, + Antonius Auguſtinus, & Franciſcus falt mme, 


ſultis marmoreis, 


Hotomannus, || Barnabas Briſſonius, and nt. Avyus.ce 
+ legibus. p. 125- 


others, And many of the later Interpreters | Fran. Hotoman 
Antiq. Rom. I. 1. 


or Juſtinian muſt be underſtood in the fore- f ber- 
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Law in the Digeſt and Inſtitutes, or on Em- 


14 Gl mile pire and Juriſdiction, conſult Auguſtinus and 


Fa Chir. Hotomannus in the Places before referred to, 
rh As allo Joannes Corafius, „ Ludovicus oF 
Node Senden Charondas, Petrus & Tholoſanus, Franciſcus 


ſanus Syntagma 


77 1.47. e 20. Connanus, but above all Franciſcus de 


Fran, Cunar, 


Comm. jo civil, Amaya in his Obſervations, wherein he 
S. $3. ©. 6. vid. . . th 'r b 
rem. Emuns, treats largely of this Matter; but theſe by 
Me. il! bſervation the by 


I. 2. c. 19. 
1 Fran. de Ama- 
ya l. 1. C. 1. . 19. 


8 SECT. v. 


In what Senſe our Lawyers in that 
Age thus applyed the Civil Law, 
and particularly the Lex Regia. 


14 is moreover plain from the above 
Places cited by our moſt eminent Lawyers 
out of the Imperial Law, to wit, the Au- 
thor of Fleta, Bracton and Thornton, (the 
two laſt having been at the Helm of Juſtice) 
thus by them quoted, expreſsly pointed at 
and produced as Proofs and Arguments 
with Regard to the Matter they handled, 
and which they offered, either as carrying 
Authority with them, or as having at leaſt 
the Force of a weighty Reaſon ; that ſome 
Kind of Uſe, not very difficult to- he dif- 
covered, of the Imperial Law and of the 
Books containing it, prevailed among ourAn- 
ceſtors in that Age in Deciſions that were to 


2 


be determined by the Law of England. Not ; 


that they thought this Realm ſubject to the 
Roman 


Sec. 5. annexed 10 FL ETA. 


Roman Emperors, or to the Imperial Law; 
or that our Policy any way depended upon 
it, or that the Law of England, which had 


bf long before been eſtabliſhed either in writ- 


ing, or by Cuſtom, could receive- any Al- 
teration from it, they themſelves in ſeveral 
Places informing us that our own Law, 
where it widely differs from, and even is 
plainly repugnant to the Imperial Law, is 
to be followed ; but all they meant was, that 
where an expreſs Rule was wanting in our 
own Law, Recourſe might then be had to 
the Rule of the Civil Law, as far as ground- 
ed on Reaſon : And when both Laws were 
conformable to each other, that then the 
Matter in debate was in ſome Meaſure con- 
firmed or explained by the Words of the 
Imperial Law ; which Practice we are cer- 
tain has been in former Times, as well as 
now, followed by other Weſtern Nations. 
And doubtleſs that Paſſage out of Uſptan, 
concerning the Lex Regia, could not merely 
from its own Authority have any Share in 
deciding that famous Queſtion among us, 
relating to the Royal Perogative ; ſince, 
with regard to our public Government, the 
Imperial Law could of itſelf have no Man- 
ner of Force ; neither indeed is that Place 
out of Ulp:an, cited in any other Senſe by 
our own Authors here named, than as they, 
however miſtaken, conſidered the ſame as, 
we have ſhewn, either as conformable, or 
at leaſt not oppoſite to, but eaſily ſuited to 
ſuch Cuſtoms of our own Nation, as were 

E always 
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always in Uſe among us. But the true 
Senſe of that Paſſage as above ſet forth, con- 9 
ſidering it as a Part of the Imperial Law, 3 
is quite oppoſite, not only to the Conſtitu- 
tion of the Engliſb Government, but likewiſe 
to that of moſt of the Chriſtian Republickks 
throughout Europe; that Law having ma 
nifeſtly transferred all Kind of Power and 
Authority to the Roman Prince, * is to 
ſay, all that could be conferred on a Prince, 
to enable him to govern a free People with- 
10er. Out Tyranny, Czjacius | in a few Words 
. explains the Matter itſelf Auguſto illa 
privilegio eadem eſt Poteſtas principis gue 
Populi fuit — the (Roman) 2 * has by 
that auguſt Privilege the ſame Power the 
People enjoyed. — Some other very learned 
Men ſpeak to* the ſame Purpoſe. Neither 
indeed had the Plebeians or Senators any o- 
ther Power after the Lex Regia was enacted 
or put in Practice, than what the Empe- 
rors themſelves were pleaſed to grant them, 
* vices Fran. Many Writers * likewiſe endeavouring to 
Fe oats adapt the imperial Law to that of their own 
advers. glos. Country, labour to make it appear, that 


Y. ©: 3, 1. 13. 


_ N the Tranſlation, or rather according to them, 
& 1. £45, Kc. the Communication of Empire, was by va- 
meier f. K g rious Compacts and Conditions ſo mode- 
Katte ae f. rated, that they, as far as I can ſee, make 
s © 19. f. 

ce. no great Difficulty widely to diſſent from 

Ulpian and Juſtinian's Meaning, at the ſame 
Time that they profeſs themſelves their In- 
erpreters, that is, in attributing another 
Power to the antient Cears, every Way un- 
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ſuitable to them, (their Manner of govern- 

ing not being to be looked upon as a Rule 

for that of other Princes) and much in- 

ferior to that which Roman Antiquity ac- 
knowledges their Emperors to have been 

inveſted with, Neither are thoſe Authors 

more in the Right, # who are of Opinion. ius Salo. 
that ſeveral Leges Regie, and thoſe various monius lib. 
too, were enacted by different Roman Pai. Gav- 
Princes; and that there was, as was before eL e 
obſerved, more than one, either enacted Few. Jen, e. 7. 
concerning this Matter, or held as ſuch. Er, Fran. Con. 
And they too inconſiderately cenſure that gi, 1. 2 e. 16, 
Opinion of all Empires having been, as has C %. —- 
been ſaid, conferred, as far as transferrable, 


on the Czſars, always as adulatory; for cer- 


tainly, whoſoever ſhould offer to a Prince any 


thing concerning the unbounded Authority 
of the antient Roman Monarchs, would be 
accounted every whit as great a Flatterer, 
as a Perſon who ſhould lay before the Grand, 
Seignior or other ſuch mighty Potentate, the 
confined Power of the old Kings of Sparta, 
or who ſhould repreſent to him the Forms of 
other Governments, which are by various 
Methods curbed and reſtrained within nar- 
row Limits, would deſerve to be looked up- 
on as oftering an Inſult to ſuch a Power, or 
as aiming at leſſening the Majeſty or Dig- 
nity of ſuch Princes, Neither is there in 
the German, which is the preſent Roman 
Empire, any Succeſſion with regard either 
to the Laws of Juſtinian conſidered as ſuch 

E. 2 or 


Sxrpx's Dyſſertation, Ch. 3. 
or to thoſe of the antient Romans. Nor 


have the Chapters of the ſame Law con- 


cerning the Power of Princes any other 
Force at all there, much leſs elſewhere, 
than what is granted it by more modern 
Laws and Cuſtoms, and theſe very conſi- 
derably varying; that is, as it is differently 
interwoven with the Imperial Capitulation, 
or the regal Law of the German Empire. Con- 
ſult with regard to the aforeſaid Capitulation 
and Lex Regia, (a) Benedictus Carpſyuins's 
Treatiſe, publitbed ſome Years ſince on this 
Subject, and on the like, among other Na- 
tions. We have judged it not improper to 
add in this Place, ſome Account with re- 
ſpect to the Uſe, ſuch as it was, of the Im- 
perial Law, formerly admitted in this Nati- 
on by our learned Lawyers conſidered in that 
Capacity ; hkewiſe when, how, as well as 
whence, ſuch a Practice commenced, in- 
creaſed, and arrived to its Height, in fame 
Meaſure, as is hereafter ſhewo, both in the 
Oourts, Studies, and Writings ; ; and finally, 
when its Uſe was quite laid aſide; and af- 
ter what Manner in the Ages, much earlier 
than. the aforeſaid Commencement, the ſame 
Law was of fome, or no Force, among us. 
For the curious may perhaps judge the hand- 
ling theſe Points to be of ſome Uſe, and not 
improper 2 


(2) Dx. Tazlor's Elements of the Civil Law. Chap. Gs 
2 of 2 p. 236. 5 


CHAP. 
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CHAPTER IV. 
e 


What Uſe was made of the Imperial 


Law in England, whilſt the Ro- 


mans gove -rned here, 


HE Uſe of the Imperidl Law In 
England is of three Kinds, 

The firſt regarded the ſupreme, and as 
it were the univerſal Government among 
Us. 

The ſecond was adſcititious only or 
mixed, ſuited to, and often from its Rea- 
ſonableneſs affording, both in the Studies 
and Courts, Aſſiſtance, not only to inter- 
pret the Engliſh Civil and Pontifical Law; 
but alſo, where an expreſs Rule was want- 
ing in our own Law, or when the Impe- 
rial was, as it often happened, entirely con- 
formable to bur Law, it was then, as ad- 
miniſtring Authority, brought i in merely by 
the Conſent or Admiſſion of thoſe who 
made Uſe of it in our own Nation, and not 
by Virtue of any Power in the Enactors of 
the Imperial Law. 
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The third was confined to ſome Conſiſto- 
ries and particular Cauſes only, to wit, to 


Military, Marine, and Teſtamentary, and 
therefore ſo limited, that that Law was not 


ufually allowed of beyond thoſe Bounds, 


Juſt ſo the Romans received the naval Laws 
of the Rhodians, and we, and other mari- 
time Nations, the (a) Oleronian. We ſhall 
here chiefly treat of the firſt and ſecond kind 
of Uſe, the third being by every one tho- 
roughly known. 

The firſt kind of Uſe was only obſerved 
among us during the Roman Government 
here. Its Commencement in this Nation 
muſt be dated from the Reign of the Em- 
peror Claudius; for the Monk (6) of 


+ De eeſt Regum Malmsbury, T and thoſe who copy him and 
angie i 1. e. 2. other ſuch Writers, who without any Foun- 


dation aſſert that, Britanniam a Julio Ceſare 


in latas leges jurare compulſam, Britain was 


by Julius Ceſar compelled to ſwear Obe- 
dience to the Roman Laws, are by no 
means to be credited; for it was Claudius, 


(2) The Laws of Oleron were made and declared by 
Richard the firſt King of England in his return from the 
Haly Land; they take their name from Oleron the Place of 
their firſt - Publication ; a ſmall and thea belonging 
to Richard the firſt ſituate at the Mouth of the River 
Charente near the Coaſts of Acquitain———=Dawſon's Origin 


of Laws p. 121, 
(5) He made a judicious Collection of whatever he 


found on Record from the arrival of the Saxons to the £th 
Year of the reign of K. Stephen, 1142. Uſher ſtiles him 
the Chief of our H//torians. Rapin's Hiſt. v. 2. p. 472. 


as 
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as Ethelwerdus (c) tells us, who, Britonum Rav 
ges ſubjecit ſervire ſibi, forced the Britiſh Kings 
to ſubmit to him, and reduced the more 
*Z ſouthern Part of the Iſland to the Roman 
Power. And that Uſe from his Time, in 
which the Roman Colonies were firſt tranſ- 
planted hither, continued among us till the 
Roman Empire fo greatly declined in Bri- 
tain, that its Inhabitants having ſhoke off 
the Roman Yoke re-aſlumed their. former 
Power, and becoming their own Maſters, 
entirely laid afide, or at leaſt ſo neglected 
the Imperial Law, as ſuch, that it quickly 
vaniſhed. Some Remains however of that 
Law, which through Cuſtom had been ſo 


f blended with the Britiſb Laws as to put on 
| their Nature, were perhaps, neither could 
; it well be otherwiſe, neceſſarily retained. 
4 
8 
P 
) | * (0 He was a Sa Hiſtorian of the Blood Royal and 
RM bved till the year 1090, but did not continue his Chroni- 
W306 cle ſo far. Nico{on*s Engliſh Hiſt, Lib. Oct. Ed. p. 122. 
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The imperial Law was manifeſtly 2 
made Uſe of both in the Roma 
Colonies brought over into Eng- 
land, and in the Civil Admini- 
ſtration of Affairs at that Jime in 
this Nation. 


HE Uſuage We have before deſcribed 

of the Imperial Law, chiefly appears 

in the Colonies tranſplanted, as we have 

ſaid, hither, and in the Civil Adminiſtra- 

tion of Affairs during the aforeſaid Interval 

among us, And it is plainly enough hand- 

Vid. Agetlium, ed down 8 to us, that theſe Provincial Co- 
Sigoniom-*Rer. lonies, for the moſt Part, made Uſe of the 
14 belum e. Roman Law, conſequently the Imperial in 
bs Force under the Cz/ars, and that the afore- 
|| ſaid Colonies, were no more than mere Re- 
WW; preſentations of the City of Rome. And Ta- 
| | Tacit- annual, Citus || expreſly tells us, that the firſt Colony 


13. 32, among us, which was that of (a) Camalo- 
dunum 


(2) The Story more at large is thus told. Severus, 8 
his Sons Antoninus Caracalla, and Greta, from the Debauch- 
eries of Rome, and keep his Legions from Idleneſs, came 
over into Britain ; and leaving his Son Geta with ſome of 
his Councellors and intimate Friends, to govern the inland 
Parts, ſubje& to the Romans, went himſelf with Antonin: 
at the Head of an Army againſt the Calsdenians : In which 
Expedition, as they were riding together, Avtoninus ſtop- 


ing his horſe, of a ſudden drew his Word with 5 


— 
' 


* — (6 
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dunum had been tranſplanted to Britain, 
with a View, not only of being an Aid in 


* Caſe of Rebellion, but, ?mbuendss Sociis ad, 


officia Legum—likewiſe of training up their 
fellow Subjects to enable them to diſcharge 
the Duties required by the Laws By which 
it is plainly inſinuated, that as many of the 
Britains alſo as were Aſſociates to the Ro- 
mans, either as their Friends, or as being 
by the Fate of War ſubdued or reduced un- 
der their Power, were then to be trained up 
to the Offices or Obſervation of the Duties 
preſcribed by the Imperial Law, and they 
were without doubt inſtructed after this 
Manner by that and ſuch other Colonies. 
And that this Matter was eaſily to be brought 
about, is ſtill on another Account more 
evident, For the antient Law, which was 
nothing but the Diſcipline of the Druzds; 
(as may be concluded from Julius Czar, 
and the highly probable Conjectures of 
learned Men, who are of Opinion that that 
Diſcipline was in the Adminiſtration of all 
Things, facred and profane, equally in 


Kill his Father ; but was prevented by the interpoſition 
and Clamour of the Soldiers. Severus paſſed this over, 
and ſtifled his Reſentment till he came to his Quarters, 
where he ordered his ſon, together with Papinian aud 
Caſtar, his intimate Friends, to come to him; and hav- 
ing commanded a Sword to be laid before him, re- 
primanded his Son for making ſo villainous an attempt in 
the Sight of the Allies and Enemies; and ſaid, If you 
are "zo: of killing me, kill me here, &c. 

Duck of the Uſe and authority of the Civil Law in Eng- 
law. p. 10. | 


force 


% 
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force among the Geuls and Britains) that 
Lew I ſay being, as it is reaſonable to be- 
+ Suet. in Cha- Iieve it was, taken + away by Claudius both 
* 9 from the Britons and Gauls, it became for 
that Reaſon leſs difficult to introduce (a) 
every where new Laws, conſequently the 
imperial or thoſe of the Conqueror. We 
1 Seen doe Have elſewhere, f with Regard to this 
lend. leg, Ang- point, collected ſeveral other Matters rela- 
* ting to the Colonies of this Province. We 
know four or five of their names, and there 
were no Doubt of it many others which 
we judge needleſs to repeat in this Place. 
Now the civil Adminiſtration of Affairs 
among us under the Romans, in which the 
firſt Kind of Uſe of the imperial Law pre- 
vailed, is plainly diſcernible in the Conſulary, | 
Prefidial, Propretorial, Offices or Digni- | 
ties of the Vicar of Britain, and other ſuch | 

Officers who were under the Præfectus 

Pretorio of the Gauls, And the moſt 

learned Wilkam Camden, who accuratel 

treats of them out of the Antients, as well 

in his Account of the Dignities of the 

weſtern Empire, as of thoſe of the Romans 

in Britain, moſt expreſſly mentions them, 

as Perſons governing in this Part of Britain 


(a) Selden elſewhere obſerves that the Druid's being 
prohibited the exerciſe of their Rites, ſuch Nations as 
were governed by them in Point of Law, viz. the Gault, 
Briton, &c. grew regardleſs of their authority; and 
not reſpecting them as before, became prone to receive 
and embrace the Roman Law. Se/dens Notes on Forteſ- 
Exe P · Il, 12. : | 
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at according to their own laws. And what 
4 Julius Cæſar ſays of Gaul, may alſo it is 


evident be applyed te Britain in the State . 
rin which it was at that time—Reſprcite * | 
A * 5 gh» 5 Cel. Commen. 
') Vnitimam Galliam que in Provinciam re- de Beile Galles 
e data Jure et Legibus commutatis perpetua 
4 x . . : 
© premitur ſervitute. Behold ſays he the 
15 MF Neighbouring Gaul, its Rights and Laws 


being altered, reduced into a Province, and 

© kept under perpetual ſervitude, but we find 
the moſt memorable Inſtance of all in the reign 

h of Septimius Severus Auguſtus, who divided, 

>. gaccording to Herodian, + about the Year + Renens. rm, 
8 of Chriſt two hundred, d. v3 Sſenerias # 5% Hye; 3. 

E i Erolar the Empire or Power of the Nation 

— into two Principalities or Præfectures, which 

„ ſome learned men take for two Govern- 

- ments & or Prætorian Præfectures, that is 

h two Præfectus Pretorios, each of which . Rs. Ms 
were in their reſpective Præfectures, to Net u, De Re- 
t decide according to the Roman Law. The i, Chari um: 
y K fame Emperor likewiſe, afterwards bringing Piet et eli 
il 3 with him into Britain his two Sons the in verb Regimes 
e Cæſars, Baſſianus and Geta, they being his 

;s appointed Succeſſors, with a View of te- 

„ moving them from the Luxury of Rome, 


n placed Geta his youngeſt Son at the Head 
of the Judicature in this Nation, after having 
g aſſigned him out of the oldeſt or chiefeſt 


1 þ : 1 ; 

„ of bis Friends Aſſociates. Herodian {| tells , ea TIE. 
d us as much, for he ſays that ira, x 3: 

8 & To uno Puudiis EY Sixeoon]z T6 ν Tx N 


Sratkioar]a ToMlins Tis agyns (des avis Evwides 
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7 Sao Tes meeoCuTuees) 781 4% Allorivoy Taczratty 
tri 1.0 BaeBars ime ye lo, The Emperor, hav- 
ing left Geta in that Patt, of the Nation 
lubject to the Romans, to decree Juſtice | 
and Adminiſter the other civil Affairs of 


thc Government, when he had aſſigned him 


out of the moſt antient of his Friends ſena- 


tors or A ſſociates or Councellors, took with 


him Aatorinus, that is Baſianus, (tho both | 
ot them ve in reality even in their Fathers 
life time called by this name) againſt the 
Bartarions. And indeed this Geta was, 
25 Spartianus * ſays, Moribus aſperis ſed 
non ihnpiis, et tractator literis aſſeguendis et 
tenax veterum Scriptorum et paternarum 
etiam Sententiarum memor—Ot a ſevere, | 
thovgh not impious, Diſpoſition, and a | 
Tractator, which is as much as to ſay, a | 
ſcholaſtic, and in his Purſuit of learning | 
both tenacious of the Opinions of antient | 
Writers, as well obſervant of his Fathers | 
Councils. So much therefore of Britain, as 
was at that time under the Roman Power, 
or that Part South of the Wall or Trench 
of the Ps, which runs acroſs Cum- 
berland, was, as to its civil Adminiſtration 
and Diſtribution of Juſtice, ſubject to An- 
toninus Geta, he being then the Præfectus 
Prætorio, or next to the Emperor, and a 
ſharer in the Government here, 


SECT. 


1 Wie „ 
CIs * 
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8. E CTA III. 
Papinias, ſtyled the Prince of anti- 


ent Lawyers, was at the Helm 
of juridical Affairs in Britain, 
and determined Cauſes at Do-, 
and in other Parts of Britain, 
according to the Imperial Law : 
in which Station Ulp:an and 
Paulus alſo were, as well as ſome 
others of the ſame Profeſſion 
their Cotemporaries. 


No among the aforeſaid Collegnes or 
Councellors, as well as the Aſſiſtants 

to the Emperor himſelf, who, being very 

learned in the Law, commonly gave daily + + xizhitin e 
Audience with reſpe& to Points concern- Dios ib * 
ing it from Morning till Noon; it ſeems 

to be paſt all doubt, that Amylius Papini- 

anus had among us the chief Place, as be- 

ing in the Opinion of the Antients the Aſy- 

lum of the Law, or (as Cafacius \ judged t cane, in EY A. 
him to be) the moſt learned Lawyer of his ad B-ioger pre 
Time, or that ever was, or would be. (2) 4 pets. 


His Authority before the reign of Juſti- 54 Papiniaa * 


nian was lo 2 to that of all others, 
that 


(a) Baldwin an eminent Commentator on the Civil 
Law admoniſhes all Perſons to revere the divine Pro- 
vidence, for having raiſed a Jeſepbus in Foypt, a Daniel 
in Babylon, a Pericles at Athens, and a Paginian at Rome. 
ws s Prelim, Diſcourſe, p. 23. 
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that where there was an Equality of oppo- 

| fite Judgments, that which Papinian was 
$ ©: theodof. 1, — 3 i _ was Sw a ny my 
yn Favourite of the Emperor Severus Auguſtus, 
Wee and ſtudicd with bim the Law Kare Cer- 
bidius Scævola; and the aforeſaid Em- 

peror committed his two Sons to his ſpe- 

cial Care. It is at leaſt moſt certain, that 

$ Spartan. in he not only accompanied Sept. Severus 8 


Amonino into this Part of Britain, but diſcharged 


likewiſe the Offices of the Law in the City 

of York, in which the Emperor held his 
Pretorium and Tribunal, where it is paſt 

all Diſpute, that not only the Emperor 

himſelf, but ſometimes Geta alſo with the 
above-named Counc:llors decided Cauſes. 

ma. 76, in Xrphilinus || ſays from Dio thus much of 
Gil, Camden, Papinjan, in the place where he mentions 
. P-572 Baſſianuss Attempt to kill his Father on the 
Road, who notwithſtanding, as this Au- 
thor informs us, then took no Notice at all 

of it, but aſcending the Tribunal (at York) 

and diſpatching what was neceſſary, re- 

turned to the Pretorium ( z2xions 74175 qu 

* Tv Haririavbr Y T ov xdcega, hc. ) and then ſend- 

ingfor his Sons, Papinian and Caſtor, made a 

Speech to Baſiunus concerning his horrid 
Deſign; in which, ſays he, If you are de- 
ſirous of killing me, kill me here, &c. but 
if you refuſe, and are afraid to perpetrate it 

with your own Hand, here 1s (Harutaidg 5 

traf es) the Præfect Papinian whom you 

may command to kill me; for you being 
Emperor, he will punctually execute what- 

| cver 
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Thus far he. This Pa- 


ever you order. 3 
pinian was Præfectus Prætorio, T both to f. 4 ehr we. 


Severus and Antoninus Caracalla or Baſſia- 55. ff. 49 Et 
nus his Succeſſor: As it js therefore ſuffi- tonin, Caracalla, 
ciently evident, that that Sun and Aſylum Cm. ju. K. 4. 
of Right, as well as Treaſure of the Law, $i, 
(for ſo Spartianus & ſtyles him, and he is te cher, boy In- 
indeed honoured in many Places of the Fuſe ge. 
tinian Code with ſurprizing Elogiums) de- 1 
creed according to, as well as taught, the 
Imperial Law in our Britain: ſo he may 

well be looked upon to have been the 

Chief alſo of the Councellors, aſſigned to 

Geta, a from among his moſt antient Friends, * vices: Joan. 
he then preſiding here over all judicial [er 1 
Cauſes. (a) This was the Perſon, whoſe nian. 
Works it was, on Account of their won- 

derful Sublimity and Subtility, thought a 

great Piece of Preſumption to pretend be- 

fore three Years Study to underſtand ; from 

that Time afterwards, uſually called Papi- rinoria Juris 
nianiſtis. But I do not find that any of the \Jtniionome 
GAvilian Biographers mention his having m-thod. juris de. 
been in Britain, and not one of the antient 
Hiſtorians, except Dio Caſſius (whom in- 

deed one may reaſonably Conjecture from 

his Writings, + to have been alſo an Aſſo- f. Di. ct u 


. 8 6. 
ciate here to Severus in judicial Caules) de- 


(2) The Emperor Caracalla having murthered his Bro- 
ther Geta, would have perſwaded Papinian to palliate the 
Fratricide, but refuſing to comply with the Tyrant's Or- 
ders, he cauſed him to be put to Death, and ſoon aſter- 
wards his Son, a Youth of a promiſing Genius. Groyas 
de vit. Juris Conſ. p. 164. | 


livers 
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delivers this Fact. Neither is it at all im- 

probable, that Paulus and Ulpian, as well 

as ſome other Perſons of that Age, eminent 

for their Knowledge in the Imperial Law, 

formed at that Time among us a Part of 

the Cz/arean Aſſembly ; fince we find that 

Aſſociates were aſſigned Antoninus Geta, 

out of the moſt antient of his Friends (and 

the learned know this to have been in that 

Tune Clavd. Age a Title (a) of ſingular Dignity + in the 

Hitt. p. 47. & Imperial Palace and Aſſembly, and not a 

307. $08; bare Honour annexed to an Office.) And 

we are of Opinion, that during the Præfec- 

ture of Papinian, who it is evident was 

here, Lian and Paul were of the Aſſeſſo- 

I Lampridius in Tial Tribunal, | And we may without 

rect, Þ 4 Scruple believe, that the Reſcript directed 

dl Gerebus to one Cecilia, concerning Mancipia juſtly 
= 15 L. 40. » . . 

or unjuſtly obtained, given at York by the 

Emperors Severus and Antoninus, Fauſtus 

and Rufus being Conſuls, to wit, in the 

c. th, 3. it, Year of Chriſt 2 10, [ had its riſe from, 

+ rei Vendicati- or was occaſioned by ſome Britiſb Conteſt. 

Thus it appears, that the Uſe of the Impe- 

rial Law was in Force here, at the ſame 

Time that the above moſt learned ande- 

minent of the Roman Lawyers flouriſhed 

among us. And the” extenſive Uſe of the 

fame Law in this Part of Br:tain ſubject to 

the Romans, is moreover hence confirmed, 

that when the ſame Emperor was at the 


(a) Of the Pretorian Prefect, his Power and Office. 
See 1 iff”s Civil Law, p. 166. 


Point 
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Point of Death at York (where he expired, 


the Civil Government ſuch as we have de- 

ſcribed it, having flouriſhed above two _ 

Years * under him) he ſaid, Turbatam LR = 

fe Rem publicam ubique accepiſſe, pacatam eti- eee. 

am Britannis relin quere. That at the Time 

of his aſcending the imperial Throne, he 

found the Common-wealth every where in 

Diforder, but that he left it ſettled, even a- 

mong the Britons. And in Conſequence of 

ſuc}; Uſe as we have deſcribed of the Ro- 

man Law among us, the following Paſlages 

occur im the Antients.—Latia ſub lege Bri- 

fanni, + — The Britains under the Roman . H. 4 9. 

Law — And the Teſtimony of & Tacitus, $ Tet. iu wu, 

not to mention others, to the ſame Purpoſe, Fung 

is ſo very expreſs, with regard to the Pre- 

valency of the Roman Manners among the 

Britons, that the hither Part of Britain, 

ſhould rather have been called Romania than 

Britannia. The Provinces, Villages | c in pig. 

Præfectures, and Towns here, were there- © * Brit: 

fore at that Time governed by this Law, a- 

greeable whereto William Camden * {peaks . cameen. Brie 

very truly of London, where he remarks, that . 3% 

that City was neither diſtinguiſhed by the 

Name of a Colony, or a Freeburgh— Præ- 

ecturam itaque ut opinor, conſtituerunt Ro- 

mani fic enim vocabant Opida in quibus 

Nundinæ agebantur et jus dicebant, ita ta- 

men ut magiſtratus ſuos non haberent, ſed 

Præfedti quotannis in ca mitterentur qui jus 

dicerent, quod in publicis Negotiis nempe cen- 

fus tributorum, vectigalium, Militiæ, &c. 
N a 
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4 Romano Senatu peterent.— For which Rea- 
ſon, ſays he, I am of Opinion they made it 
a PrefeFure, for fo they called the Towns 
wherein there were Fairs and Courts of 
Tuſtice kept, not that they had Magiſtrates 
of their own, but had Præfects ſent them | 
yearly to do Juſtice, who was to act in all | 
public Affairs, ſuch as Taxes, Tributes, ' 
Impofts, the Buſineſs of the Army, &c. ac- 
cording to the Inſtructions they received from 
Vidz6:Cmaen the Roman Senate, — The 5 Freeboroughs 
ritan, p. 572- alſo, if there were any ſuch, were ſubject in 

the ſame Manner to the imperial Law here, 

as many of our Cities and Towns, which 

have their own Cuſtoms and peculiar Laws, 

are ſubject to what we call the common 

Law of England, for every one knows, that 

ſuch Cuſtoms and particular Laws receive 

their Interpretation from, and are very of- 

ten reſtrained by, the Authority of the com- 
mon Law. 


E $ECT. V. 
The Uſe of the aforeſaid Imperial | 
Law, continued among us three | 
hundred and ſixty Years, or there- 
about:. 


N O W the Power of the Imperial Law, 
ſuch as we have repreſented it, though 
ſome Times varying according to the dif- 
ferent 


Sec. 4. annexed to FLETA. 69 


ferent and fluctuating State of Affairs, con- 
tinued among us for three hundred and ſixty 
Years, or thereabouts, that is from the Reign 
of Claudius Ceſar ; (for we juſtly from that 
Time date its Commencement, not from 
the Reign of Julius Ceſar, or of any other 
of Claudius's Predeceſſors, who rather aimed 
at the entire Conqueſt of, than ſubdued 
any Part of Britain) down to the Empire of 
Homorius Auguſtus, or to the Time when 
Rome was taken by Alaric the Goth. That is 
from the Year of Chriſt fifty, to the Year 
of our ſaid Lord four hundred and ten, or 


thercabouts, ty wit, about the Time when 


firſt * Marcus, then Gratian, and laſtly, Con- * 7 ml. 6, F 
Olymp.oJorus 1 


ftantine were, through a Defection + of the apu4 Phociom 
People from the Roman Power, here choſen ————— 
Kings or Emperors, Conflantine alſo, who dee. f. 9e. 
had paſt from Britain into Gaul, being quite 
oppreſſed by the bad Succeſs of his Affairs, | 
and foon after killed, the Barbarians likewiſe | 
from beyond the Rhine, having invaded at 
their Pleaſure all Things, the Weſtern Part 
too of the Roman Empire being ſo weaken'd 
| as not to be in any Condition of ſuccour- | 
| ing their Friends: Some of the Gauls, as | 
well as our Britains, were compelled by 
Neceſſity, as Zozymus Þ ſays, is Popaiey f aim. Hs. 
devie dE x, Aab' kate Bieden tx Hr THis TYTOr 
akte Jag viuce;, — To revolt from the Ro- 
man Empire, and they no longer profeſſing 
Obedience to the imperial Laws, lived as 
they thought proper. And according to 
| the above Author, thoſe Celtic Nations, 
5 F 2 | 


* 
» 
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Tes Belarus pPIUnod vai, following the Exam- 
5 ple of the Britons, nad vd. des co W 
red.. EX CM ya! Tes Popains deyoles, ung 
9e kr S Frela minirivua xoNicfon, freed them- 
ſelves after the ſame Manner. For hav- 
ing expelled the Roman Governors, they 


conſtituted according to their own Will a 


kind of Republic. To this Time, the laſt 
Period of the Uſe of the aforeſaid Imperial 
Law, as ſuch, or as having Authority by 


Virtue of the Government of the Cæſars, is 


to be fixed, It could not however other- 


wiſe fall out, but that ſome Remains of the 


Ulſe of the Imperial Laws, which through 
ſo conſtant a Cuſtom had prevailed among 
us for ſo many paſt Ages, ſhould not, at 
leaſt in ſome Meaſure, ſubſiſt in that new 
or lately ſettled Government, which 'owed 
its Riſe to the Free Will of the People. 
Theſe Remains of the Roman Laws derive 
their preſent Force from the Conſent of 


thoſe who make Uſe of or moderate them 


at their Pleaſure, they not at all, as before 
1 depending on the Authority of the Roman 
His, li, 1.c. zz, Emperors or Cæſars. And Beda F affirms the 
Jug. ſame, where he tells us that—Ex eo fem- 
„ies 1. . Lore Roman in Britannia regnare ceſſarunt, 


p. 94. b. from the Time Rome was taken by the 


olog. | . n 
dcn. ka. Goths; the Romans no longer reigned in 


1 Britain which is alſo ſufficiently confirmed 


Armachan de by Procopius.* Others fix the Period of 
Britannicarum 


Eccleſ.primersiis the Roman Government in this Matter lower, 


& 7--þ.,599- 1 to Wit, to the Year of Chriſt four hundred 


in Pelitia ecci- thirty four, or four hundred thirty five, or 


dentis c. 87. Et 


Camd Brit. p. 4. about 


3 
FE 
> 
"2 
15 
- 
: 
* 


—— 3 


Sec. 4. annexed to FLIET A. 
about the Middle of the Reign of Theodo/ius 


the younger. An antient Anglo - Saxon 


7: | 


Chronology, places it in the Year four hun- 4 co, we, 
dred thir ty five, "hen Loxan abnecon Rome bunh j nexne Anel. Sax, p. 


Tinnan Romane ne nicrodon on Bhixene. 


The Goths at this Time laid waſte the City 
of Rome, after which the Romans never go- 
verned in Britain. But what is added, that 
that Government continued in this Manner, 
from the Reign of Julius Cæſar, is owing to 
the Overſight of ſome antient Writers, who, 
without well weighing the Matter, conſidered 
his landing—in quæſitos Britannosas Lu- 
can expreſſes it with a View of ſubduing 
the Britain —as a Victory. And other Au- 
thors are, with reſpect to the Abolition of 
the Roman Government here, variouſly di- 
vided, but our Intent in this Place is not to 
criticiſe on the more minute Niceties of 
Time, 

Now what we have already ſaid is, in my 
Judgment, with regard to the Matter we are 
handling, all that is neceſſary. And it ap- 
pears to me, that the Authors, who make 
mention of a later Time, ought rather to 
be underſtood of the Departure of the Ro- 
maiis from hence, than of the End of the 


Roman Government in Britain. 


F 3 CHAS. 


507. 
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CHAPTER V. 


SRC. (1. 


An Account of the Books in which 


the aforeſaid imperial Law was 
contained ; the Uſe of this Law, 
as we Have before ſhewn, conti- 
nued here during the above-men- 
tioned Interval of the Roman Gor 
vernment, or for well nigh 360 
Years in this Nation. 


HE imperial Law, the Uſe whereof 

was admitted in this Part of Britain, 
after the Manner we have before de ſcribed, 
during the Interval. already mentioned of 
three hundred and fixty Years, or there- 
abouts; to wit, from the Reign of the 
Emperor Claudius, to that of Honorius, 
when the Roman Government ended here, 
was made up of the Remains of the (a) 12 


Tables 


(a) Twelve Tables, To compoſe the Differences be 
tween the Patricians and Plebeians; and in order that 
the City of Rome might be governed by ſtanding Laws, 
It was agreed about the; Tear 300, to ſend a Deputation 

D . 1 | into 


| 


2 — 


* 
1 
4 
* 


— n 
. 
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Tables; the antient and later Senatus (b) Con- 


ſulta and Plebiſcita; (c) that is, of ſo many 


of them, as were by Princes confirmed, ra- 
F 4 tified 


into Greece, to inſpect the Laws and Diſcipline of thoſe 
States, and to get the beſt Information they could to- 
wards compyling a Syſtem for the Uſe of Rome. 

The Delegates, who were Sprv. Poflthumins Albus, 
Aul, Manlius YVulſe, and Serv. Sulpitius, Camerinus, re- 
turned at the Expiration of three Years : Decemviri were 
created in the Rom of Con/uls, and they drew up a 
Syſtem of Laws from the Report of the Commiſſioners, 


Theſe Laws (ſometimes called (L-ges [rromwirales) 


were divided into ten Heads, 'I'itles, or Tables, and 
propoſed te the People for their Approbation ; and 


upon two more being added the Year following, they got 
the Name of he Laws of the Tug ve Tables. 


This Syſtem of Laws being added to the antient 
Cuſtoms of Nome, it became the Ground Work, or Ma- 
teria frima of all the Roman Civil Law, and Cicerce, 
b. 1. me Oratore, has pronounced theſe twelve Tables to be 
of more excellent Uſe and Advantage to Mankind than 
all the Writings of the Philoſophers, 

Several Writers have collected theſe Laws, but Fran. 
Pithou has the Reputation of having reduced them into 
the beſt Method. Taylor, p. 8. li, p. 9, — er, p. in. 
Kennet's Antq. p. 117. 


(5) Senatus Conſulta. The SQa were of three Sorts. 
1. Orders, Votes, or Reſolutions of the Senate 
in Affairs which belonged to their particular Conſi- 


'deration. 


2. Such Acts of the Senate as tended to ratify and con- 
firm the Acts of the People. 

3. Under the new Period of the Roman Emperors, 
when the Comitia were tranſlated, e Camps ad Patres, they 
were the only Remain of Legi flation (ſuch as it was) that 
the Emperor had left in the Hands of his Subjects. Tay/. 
209, l. 12. Bev. 42. 


(0) Plebiſceta, A Plebiſcetum, was what was enacted 
by the People without the Concurrence of the Senators, 
upon the Requeſt of one of their own Magiſtrates. See 
Note p. 41. (% Tayl. p. 197. Hl. p. 12. Bev. p. 13, 
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tified and retained ; of the Prætorian (d) E- 


dicts; of the antient Books of Gaius, Scevola, 


Papinian, Uſpian, Paul, and the Writ- 
ings of ſuch other antient Authors, out of 
which the PandeFs of Juſtinian were after- 
wards compiled ; and laſtly, of the imperial 
Conſtitutions (f) promulgated before the 


reign 


(4) Pretorian Edicts. The Office of Prætor was 
erected A. V. C. 387. and his Juriſdiction was more of 
Equity than Common Law Proceeding, Tay“. 213. 

The Prætorian Edicts were certain Rules or Forms pub- 
liſhed by the Præ tor at the Beginning of his Office, and 
lignified the Method by which he bound himſelf to ad- 


miniſter Juſtice that Year, and theſe Edicts were only an- 


nual, Tay/. 214. 

Theſe Edits in Honour of the Magiſtrate were ſome- 
times called, The Jus Honorarium, Ayl. 13. | 

But theſe Pztors, either for their own private Advan- 
tage, or in favour of ſome particular Perſons, ufually 
changing their Yearly Edicts, C. Cornelius a Iriluane of the 
People, A. V. C. 686. propoſed a Law, u! Pretores .6 
Edictis perpetuis (not pexpetual, but unjnterrupted and 
in variable, during their Magiſtracy) jus aicerent, fo that 
it was not thence-forward lawiul for the Prætors, during 
the whole Year of their Office, to recede from that Law, 
which they had declared to the Citizens they would 
make Uſe of, when they entered upon their 'Truſt. T ay/. 
214. h. 18. 

The Emperor Aarian about the Year of Chriſt 132, 
cauſed theſe Yearly Edits of the Prætors to be epito- 
mized by Salvirs Fulianus, and this Edict was termed the 
Perpetual Eaif, becauſe it was not ſubject to Change and 
Alteration, receiving a Valitidy for we Time to come, 
not from any Law of the Prætor, but from the Authority 
of the Emperor himſelf, Al. 17. Bev. p. 19. 

Thus the Ju Pretcy:um made up of theſe Edits, gained 
2 Confiſtency, was commented upon, and was raiſed to 
that Repute, that the Study of the Civil Law, was no 
longer begun from the Study of the Twelve Tables, but 
the perpetual Edict. Tay/. 215. 


(/) Imperial Conflitutions, After the People had by the 


Ex Regia transferred the Empire to Auguſtus. It came — 
8 | paſs 


ä —e— ——— 
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reign of Theodo/ius the younger, compriſing of 
courſe as well thoſe Sanctions tranſcribed 
into the Gregorian and Hermogenian Codes, 
as the reſt which are found in the Theo- 
doſian, I mean all thoſe, which, as we 
have before ſaid, were prior to the final 
Period of the Roman Government among 
us. As Gregorius, * a Student in the Law, in- 
ſerted into his Code, the principal Laws from 
the Time of Hadrian to Valerian, and Gal- 
lienus; ſo Hermogenes inriched his, with the 
molt material Laws enacted from the Reign 
of Claudius, Gallienus s Succeſlor, down to 
Diocleſian; conſult concerning this Matter, 
Cactus in his Preface on the Paratitles in 
the Juſtinian Code, from whence Poffevin * » p Ne, ni. 
tranſcribed what he ſays about theſe Codes. ee leck. 


I. 13. e. 16% 


The Books which Papirius Juſtus + com- vid. Odd. Pan- 


zirol, de claris, 


poſed of the Conſtitutions of the two Im- tmeyrer. 1, x: 


perial Brothers, were of this kind. Both the — 3 


learned in their Studies, as well as the wie legtur Va- 


lentinianumFrade 


Judges in the Courts, made Uſe, during the Gregorinvid, Fry 
Baidwinum ia 


aforeſaid Interval, of all the above-men- p,gj.,meoic. 
tioned Works, But as the laſt Period of T Coe. obſer. 


vat, I. 1. & 4 
that Interval, or of the Roman Govern- cd. Poneind, 
ment in this Nation, muſt be dated one gie. L. 1. fl. 
hundred Years, or there abouts, before the 
Reign of Juſtinian, whoſe Body of Laws 


ve 


paſs that whatever the Prince ordained, either by his Re- 
{czipt, or commanded by an Edict, or decreed on the 
Cognizance of any Matter had the force of a Law, under 
the Style and Title of an Inſerial Conſtitution, li 
p- 15. Bev. p. 22. Tayl, 223. | 

See Note p. 78. 
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we now make Uſe of; it was for that Reaſon 


impoſſible there could be at that Time ei- 


ther among us, or any where elſe, any Uſe 
of the Yuſtinean Law as ſuch, 


ES EGS. 1 


Of the Theodoſſan Code, the true 
Year of its Publication reſtored 
againſt the Opinion both of Civi- 
lians and Chronologers, who have 
in that Point been hitherto miſ- 
taken, 


O W the Theodoſian Code, containing 
the principal Conſtitutions, was not 
very long after, or rather according to o- 

thers, about the very End of that Interval, 

that is, of the Roman Government here, 

to wit, in the filteenth Conſulſhip of the 

ſame Thecdoſius, and the fourth of the Em- 

peror Valentinian the third, in the Year of 

Chriſt 435, promulgated and ratified by a 

Novel or Law made for that End. And if 

3 Theo Credit can be given to the printed Codes, * 
BITTY which in this point all agree, it muſt be 

right, But in my Manuſcript, in which 

that Law is not joined with the Novells, but 

prefixed, as it ought to be, as a Preface to 

the Code itſelf ; as it likewiſc is in the Si- 

chardian F Edition (it is read Theodofio Au- 

i Badia, 1528. fo ſedecies Conſule—1n the ſixteenth Con- 


fu'ſhip 


3 % od 5 


- 


OO ITED 
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ſulſhip of the Emperor Theodoſius, that is, 
he and Fauſtus or Fejtus, being Conſuls, 
which correſponds with the Year of Chriſt 
438 ; and it is evident, that guindectes fif- 


teen Times is in that Place wrong, and 


that the printed Codes are in this, as well 
as in many other Paſlages, corrupted ; for 


the Series of Conſuls in the Calendar then 
{tood thus, 


Chriſti 435. Theodoſius Aug. XV. Valenti- 
nianus IV. 
436. Thdorus, Senator. 
437. Atius, I. Sigeſvultius. 
438. Theodoſius Auguſtus, XVI. 
Fauſius ſeu Feſtus. 


And the Edict to Darius Præfectus Præ- 
torio of the Eaſt, put forth the Year be- 
fore the Gxteenth Conſulſhip of Theods- 


fius, or the Year of Chriſt 437, to wit, 


de Decurionibus et Silentiariis, is to 


77 


be found in that Code; 5 for it is thus g cod. Theodor, 
ſubſcribed, Dat. XVIII. Kal. Aprilis Con- l. 6. dt 23. l 4 


' Rantino poſt conſulatum Jſidori et Senatoris. 


Given at Conſtantinople the 18th Calends of 
April, after the Conſulſhip of Vidore and 
Senator — which anſwers to that Year, E- 
very one therefore muſt ſee, that the Edict 
of the Emperors Theodoſius, and Valenti- 


- nian, to Florentinus Præfectus Prætorio of 


the Eaſt, concerning the Authority of that 
Code, bearing Date in the fifteenth Conſul- 
ſhip of Teodgſius, is manifeſtly wrong 

hs dated 
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dated. That Edict then is evidently to be 

aſcribed to the ſixtcenth Conſulſhip, or the 
Lear of Chriſt 438. Wherefore thoſe Chro- 
[gomoette., Nologers, ſuch as Srgonins, | Contius, | 
n. Freymonius, Baronius, S Caluiſius, the Au- 


1 Contius in faſ- 
tis confularibus. thor of the Chronology anncxed to the 


*Freymon. Sym- 


phonia Juris Theodoſan Code, and ſome others, who place 
Cn Tem. the Edition of this Code three Years be- 
— fore, are manifeſtly guilty of an unpardon- 
able Error, This was the firft Code of im- 
perial Sanctions, put forth by ſupreme Au- 
thority, or under the Protection of the Em- 
perors, for Gregorius, (a) Hermogenes and (6 
Papirius, compiled their Codes, merely as 
private Perſons, wherein none but the Con- 
ſtitutions of the Pagan Princes before their 
Time, were contained; but in the Theodo- 


fan (c) Code, the Sanctions of the Chriſtian 


Princes 


(4) Gregers and fler nogeres were Heathen Civilians, who 
lived in the Time of the Corfantiner, and fearing left by 
the new Conſtitutions of the Chrifttan Princes, the Hea- 
then Juriſprudence ſhould be loſt, they applyed themſelves 
to the Compiling their Codes, in which they united to- 
gether the Laws of the Ileathen Emperors, from 4/rian down 
to Diecloſian, in order 2s much as poſſible to preſerve the 
Antient ; but all that remains of theſe two Codes, are 
ſome Fragments which Cajacius has placed at the End of 
the Theetgfan Code. Ogilvies Civ. Hiſt. of Naples b. 1. 
P. 82. Ay'iff ng. Bev. G2. | 

(5) This was Papirius Fuftus, who flouriſhed under the 
Reign of the Imperial Brothers Antoninus pius and Marcus 
Antoninus—He wrote twenty Books of Conſtitutions, and 
made a Collection of the Reſcripts of the above Emperors. 
Grat. de vit. Furiſcon : 1. 2. c. 8. 4yliff iq. 

() Theodfian Code. It was the younger Therdsfius, who 
compiled this Code, after the model of the Gregorian and 
Hermogerian Codes, and it is now extant with an uſeful 
Commentary by Gotbefredus. The eight Perſons made _— 

| of: 
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Princes alone are admitted, to wit, ſuch as 
were publiſhed by Conſtantine the Great, 
and his Succeſſors, before the Appearance 
of the Theodoſian Code, and ſelected by 
Jheedofius and Valentinian the 3d, 


S E CL. 


How the Imperial Law was 1n that 
Code altered, and at that Time 
appeared in a new Dreſs. 


OW the aforeſaid Emperors, in con- 
| firming the Th-odeſtzn Code decreed 
Licentiam fore nulli ad forum, et quotidi- 
anas advocationes jus principale deferre vel 
litis inſtrumenta componere niſi ex his vide- 
licet Libris qui in noftri nominis vocabulun 
tranſierunt et ſacris habentur in ſcriniis. 
Quanguam nulli retro Principum Aternitas 
ſua detracta et; nullius latoris occidit no- 
men. Imo Lucis gratia munerati clarilu- 
dine conſultorum, Auguſta nobiſcum ſocietate 


conjunguntur.— That it ſhould not be law- 


ful for any one to bring any Matter of 
Moment to be decided before the Court or 
Place where daily Conſultations were held, 
or to draw up the Forms of Pleadings, ex- 

cept 
of by T heodeſius, to aſſiſt him in the finiſhing of this Work, 
were Antiochus, Maximin, Martyrius, Sperartius, dpelloao- 
rus, Therd:rus, Epigonins, and Procepius, and it contains 
the Conſtitutions of 16 Chriſtian Emperors 1. e. from 


about 312 to 428. 
Taylor. p. 17. if Prel. 21. Bev, Hift, Cir, Law. 


p- 63. 


* 


79 


80 


C. The odo. 


tit. de Ref onſ. 
Prudent, L. unc. 


De kctione heic 


vi. Joan. Ber- 


trand, de Juris 


peritis l. I. p- 12. 
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cept out of theſe Books (to wit, out of the 
fixteen Books of the ſame Thendefian Code) 
publiſhed under our name, and depoſited i in 
the ſacred Archives; though the immor- 
tal Reverence due, according to their re- 


ſpective Dignities, to former Princes, is not 


hereby derogated from, neither is any Le- 
giſlator's Name hereby ſunk into Oblivion, 
but rather, muncrati, honoured for it muſt 
from the Manuſcript be ſo read, inſtead of 
what is in the printed Copies at one Time 
mutuati, another mutati) by the bright 
Station of great Lawyers, and by being 
joined in an auguſt Society with us. —The 
ſame Code * allo ratified the Writings of 
Papinian, Paulus, Gaius, Ulpian, Modeſ- 
tinus, and thoſe of others, whoſe Treatiſes 
and Sentences, the foregoing Authors had 
mixed with their Works; ſuch as thoſe of 
Scevila, Sabinus, Fulianus, Marcellus, and 
every other Writer, of whom the above Au- 
thors made honourable mention, -U au- 
tem diverſe Sententiæ proferebantur, fotius 
numerits wvincebat autorum vel fi numerus 
equals eſſet, ejus partis pracedebat autho- 
ritas in qua excellentis ingenii Papinianus 
emmebat ; qui ut ſingulos vincebat, cedebat 
duobus, Notas autem Pauli atque Ulpian 
in Patiniant corpus factas, ficut dudum /ta- 


tutum eft, pracipiebant infirmari. Ubi au- 


tem || fares eorum Sententiæ recitabantur, 
quorum par cenſebatur Authoritas, quod ſequi 
deberet, eligebat moderatio judicantis. Pau- 
li quoque ſententias ſemper valere. But 

when 


Sec. 3. annexed to FLRETA. 


when different Opinions were produced. 
the Majority of Authors prevailed; or if 
the Number was equal, the Authority of 
that Party had the Preference, which had 
the Opinion of that excellent Genius Papi- 
nian in their Favour, which although of 
greater Weight than that of any ſingle Per- 
ſon, was yet over-ruled by the Judgment of 
two. They took away the Authority which 
had been allowed to the Notes made by 
Paul and Ulbian, on the Book of Pa- 
finiun. But when the Opinions of Per- 
ſons upon a Level in Authority were equal- 
ly divided, the Judge was at Liberty to de- 
termine which was to be followed. They 
likewiſe ordered that the Sentences of Paul 
ſhould always beof weight. Then followed the 
Novel Conſtitutions of the ſame Theodofrus, 
as well as thoſe of the above Emperors Mar- 
 tianus, Majorianus, Severus and Anthemius, 
Now Theodoſius and Valeutinian, among 
other Matters diſpatched to the Roman Se- 
nate, paſſed a Decree, concerning what we 
have mentioned, about ten Years before the 
Publication of that Code, or in the Year of 
Chriſt 428, the Emperor Theodoſius being then 
in his 12th (not in his 7th, as is erroniouſly 
put in the printed Copies) and Valentinian, 
in his 2d Conſulſhip; and the foregoing 
Number which /alentinus For/terus,* with- 


* Val. Forfterus 


out Examination too ſecurely relving on the ia His. fur. die. 


. bh 25 
printed 4s. 


(a) There are five Rooks of them, and they are annexed 
to the Jheody/jan Code. > 


in Papini- 
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printed Copies, retained in the Place where 

Then. Annal. he deſcribes this Sanction, is juſtly corrected 

— j. by Baronius. 4 The above Emperors like- 
wiſe tranſcribed the ſame into their Code, 

3 . as appears by the Anianean or Alarician 8 

prodere 4d L. Interpretation, where we find — Gregoria- 
num et Hermogenianum ideo Legem iſtam 
Praæteriiſſe quia furs authoritatibus confirma- 
bantur ex lege priore ſub titulo de Conſtitu- 
tionibus Principum et Edictis.— That that 
Law took no Notice of the Gregorian and 
Hermogenian Codes, becauſe they by their 
Authority had been confirmed by a former 
Law, under the Title of the Conſtitutions 
and Edicts of Princes. It is true indeed, 
that is the firſt Title of this Code, but I 
cannot ſee any Thing in it, in the leaſt 
tending to corroborate thoſe two other Codes, 
or any principal Conſtitutions of former 
Times, Now from what has been already 
briefly ſaid, it is ſufficiently plain, in what 
Books the Imperial Law, at that Time in 
Force, was contained ; whence one may 
alſo partly judge of the Law in Uſe imme- 
diately before among us, 


SECT 
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EE TN 
Of the Uſe, to the Time of 744i 


nian, of the Imperial Law re- 
newed by the Earbarians in the 
Weſt, in Italy, Spain and Gall, 
alter they bad laid weſte the Ro- 
man Empire; that is to lay, 
of the Law chiclly contained in 
the Theodloſian Code, and in the 


Aniancas or Alaricien Breviary. 


OW the Roman Empire in the Weſt, 

(if we cxcept the narrow Boundaries 

of the Exarchate (a) of Ravenna) being ſome 
Time 


(2) Exerchete of Ravenna, The Provinces of T had 
ever ſince the Time of C/lantine the Great, been g0- 
verned by (or ju/are;, Cerredtoret, and Prefides; no 
Alteration in the Gov ernment having been made e ther 
by the Emperors, who ſucceeded Cr ftirtine, or by the 
Kings of the G; But Long n in the beg ginning of 
the Reign of the Emperor 77 „being ſent to ſacceed 
Narſes, with an abſolute Pov e er + Authority ſup preiied 
thoſe Ma giſtrates, and in their Room placed in each 
City of note, a Governor, whom he diſtinguiſned with 
the Title of Duke : For himſelf he took "the Title of 
Exarch, which by the Greeks was given to thoſe who 
preſided over a Dioceſe, and conſequentiy over the many 
Provinces of which the Dioceſe vas compoſed. This 
Title was adopted by the Succeſſors of Lengirus, who 
reſiding, as he had done, at Narema, were thence 
called the FEx:rcbs of Ravenna, They governed all 
{taly, naming and removing the Dukes at their Pleaſure: 
and to them the People had Recourſe in all Matters of 

M Cent 
G 


— 


— 
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* DD AG Am dry en BS) — —— — ˙ ·˙—ñLj 


5 * 


SELDEN's. Diſſertation Ch. 5. 


Time after, by the Irruptions of the Goth, 
Vandals, and other Northern Nations, torn 
to Pieces, and diſperſed into different King- 
doms, in a Manner dwindled into nothing ; 
on which Account the Uſe of the Imperial 
Law we have treated of more antient than 
the Juſtinian, muſt of courſe, as ſuch, or 
as depending on the Authority of the Em- 
perors, that Empire ceaſing here, no longer 
ſubſiſt among us. It was however, and 
that too, under the Name of thoſe who 
firſt gave Sanction to it, in ſuch a Manner 
retained and allowed of by the aforeſaid 
conquering Nations, as to be about that 
Time, by King Theoderic the Oſtrogoth, 


and by ſome of his Succeſſors, made Uſe of 


at Rome, and through Italy, in the public 
Adminiſtration of Affairs; though it was, 
as is very evident from the miſcellaneous 
Works of Caſſiodorous, interſperſed with the 
new Edicts of thoſe Kings. And Alaric 
the ſecond King of the Wiſigoths in Spain 


and of the more ſouthern Gaul, ſelected and 
ex- 


Moment. This Magiſtrate maintained the Power and 
Authority of the Emperors of the Eaſt in n for the 
Space of one hundred and eighty three Vears, that is 
from the Year ſeven hundred and eight, when Len 
was ſent into Traly, to the Year ſeven hundred and fifty 
one, when Ex tychius, the laſt Exarch, was driven out, and 
Ravenna taken by Aftulp/us King of the Lombaras ; from 
this Time it became a Dukedom, and was no otherways 
treated than the other leſſer Dukedoms of which the 
Kingdom of the Long»bards was made up. 

Univer/. Hiſt. V. 7. Part 2. Fol. Edit. p. 677. Ogi. Hi. 
Nap. V. 1. p. 259. 


— 


— n 
- 


_ 


in Gajcony, in the Councel of both the Orders. 
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explained, by the Aſſiſtance of (5) Anianus, 
both out of the Th-odo/an Code, and ſeveral | 
* other Books, different Kinds of Laws, . prefat. ad. 
and decreed, It ſhould not be lawful for S. Teed f. 


igen. de occi- 

any one to offer any Thing by Way wn lmperio, 
of Argument, concerning the Laws, or 8 
Rights, than what that Book ſo compiled 
contained, That Book, which may be cal - 
led either the Aniancan or glarician Abridg- 
ment, is the very 7 beodo/ian Code, though 
not quite ſo complete as that we now make 
Uſe of, with the other Novels of the Em- 
perors Theodoſius, Valentinian, Martian, Ma- 
jortan, Severus, and Anthemius, annexed 
unto it, as well as ſome I hings taken out 
of the Gregorian and Hermogenian Codes, 
together with the Aniancan Interpretations, 
ſuch as they are, though ſometimes, (as the 
learned often remark) too remote from the 
Senſe of the Imperial Law: It morcover . Alt ps, 
contains the Fagments of Gaius, Paul, l. 2. c. 26. 
Ulpian, Pajinian, or (as he is there called) 
Popian, though ſometimes altered“ as the 
Tranſcriber thought fit, and the ſmall Piece 
of Volutius Metianus, as I think, explaining 

G 5: the 


(bY A ante of Anianus, — Anian Chancelor to Alaric, for 
many Ages, had the Honour of being thought the Com- 
piler of this Breviary of the Theods1an Code; but Jacob 
Gothyfredusr, in his learned Preleromena prefixed to the 
above Code, is of Opinicn, Arian had no Hand in com- 
compoſing it ; but that the Compilation is owing to 
Goj:ir cus, and his Collegues, and that it was only pub- 
liſhed and ſubſcribed by /n, by Order of Alaric at ayre 


Vid. Alarici Commoriterium Iimotbes. Gothefred. Proleg, 
c. 5. p. 192. Ogi/. Civ. Hifi. Nap. p. 120. 


jo 


\ 
1 
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the Terms and Characters made Uſe of in 

Ad Hef pecuniary Affairs. Anianus himſelf ſays 
On — Ex his omnibus TJuriſconſultor ibus ex 
Gregoriano, Hernoventano, Caio, Papiniano, 

et Paulo que neceſjſaria Cauſis prejentium 
temporum widebantur elegimus. — We have 


ſelected out ef the Gregerian and Her mo- ' 


genion Codes, and the Lawyers Caius, Pa— 
8 pinian, or Papian, and Pau, what ſeemed 
zir-1 de car. leg, NECELlary towards deciding the Cauſes of the 
ner I. 2. e 3. preſent Times. Yet tome are of Opinion, 4 
that the firſt eight Books only of the Theo- 
doſian Code were contained in this Alari- 
cron Breviary. Now the other Parts an- 
hon Carncten, NEXed, bear the Name of Theodo/an, as 
17 . + well as the very Code of that Emperor; 


127. c. 128. 


S Gratian, Cav. for Which Reaſon, [vo Carnotenſis, * and 
2 queſti», 6. c. 


22-propter affu- Gral ian, F expreſcly call ſome of the Sen- 


entiam 24. 25. 


t In Synod. Pa- tences of Paul, Theodofran Laws 3 and for 
rife „b Ludovico the ſame Reaſon the Sentences and Inter- 


Pic, apud Ivogem i 1 0 . 
Decret, part 14. pretation of Paul are in plain Terms alſo 


c 21. Gratian, . | . 
Cauf. 24. queſt, antiently called I the Ani ancan Law.“ See, 


pI concerning this Matter more in Joannes Sa- 


joan. Savaro. 


l. 2. Ee. 1. @©gro ON Sidonius (c) Apollinaris, x where he 
likewiſe accounts for what is ſaid of Se— 
ronatus (d) (who flouriſhed about the Reign 

of 


% Sidonvius Apollinaris. He was Biſhop of Clermont 
in Fance, and attained to that Reputation of Learning 
as to be eſteemed the greateſt Man of lis Time; he died 
in the Year 482. ; 

(4) Seronatus. This Man lived in the Time of Evar/- 
cus, King of the , /igoths, and was Præfect of the G 
under A themtus, the then Roman Emperor ; but by fa- 
vouring the Party of the Gt”, and betraying his own 
Prince, ſet himſelf in Oppoſition to the Romans, Ogi. 
Hi. Nat., p. 118. 
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of the Emperor Anthemivs, or a little be- 
fore Antanus' — leges Theods/ranus calcans 


Theod:ricianaſque proponens, wveteres culpas, 


nova tributa perqui it--Contemning the heo- 


daſian Laws, and propoſing the Theodorici- 
an, e) raking up old Offences, and exacting 
new a) Tributes; for the Laws before the 
ſaid Antanus or Alaric's Time, were thus re- 
markably diſtinguiſhed; Conſult alſo as to 
this matter concerning the esdorician 
Laws, and the Reaſon of their being called 


ſo, Cijacius in his Epiſtle to Emaricus 1 2 
, . rxhx. Cod. The- 

Ranconetus, Baronius,* and Innecentins Cy- gn, 
. 1 l Cao, ® Baron, Ann, 
ronus. & And it is likewiſę to be obterved, f, C. Au. 468. 


that Ataulphus the Goth, long before this N* 12. 


. | anocen, Cy- 
Alaricus, or about the Year four hundred ron obſervat, ju. 


115 Canon. I, 5. 


and twelve, had refolved, fo to have”. 


changed whatever was Roman into the! —_— 
" E. 


. Cc, 
Gothic Name and Cuſtoms, as totally C, Impera- 


| . Conſtitut, 
to have obliterated the Roman Name. m 5 2. 26. 


But he afterwards for very weighty Rea- 
ſons, being unable to bring about a tho- 
& 2 rough 


(e) Theogorician, Theſe Laws were called Th-175rician, by 
way of Alluſion, or Paranomyta, in Oppoſition to the 
Theadoftan ; that as the Romans valued themſelves on the 
Theodiſian, fo the Goths having their own Laws, though 
different in Senſe, yet the ſame in Sound, would have 
them called Theodoric an; and the true Name of Alaric, 
who cauſed this Body of Laws to be compiled, having 
been Theogorir, the Paranomefia was leſs infipid. Ogi. 


Hiſt. Nap. p. 119. 


(a) Trizutes, Theſe are the Complaints the Provin- 
cials made againſt Seronatus ; and his Villainy did not go 


long unpuniſhed, he being dragged along the Streets of 
Rome and beheaded. Ogi. Hiſt. Nap. p. 118. 
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* Apath., Hiſt, 
Joftiviani, I. 1. 
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rough Change of the aforeſaid, Laws, laid 
aſide this Deſign, and aimed at being con- 
fidered as the Author of the Reſtitution of 
the Roman Laws. Now that Body, which 
may be called either the Alarician or Theo- 
doſſan Code, though more properly by the 
Name of the former, was publiſhed in the 
Year of Chriſt 506; and it cannot be doubt- 
ed, but that the Laws contained in that 
Body, and in the other Writings juſt men- 
tioned, were in that Age for the moſt Part 
retained by the Francs. For Agathias * 
(who lived in the Reign of Juſtinian ſpeak- 
ing not only of his own, but of former 
Times, and relating the Cuſtoms of the 
Francs, ſays, X PoAITEL we TH TOAe Yeoula 
Pewairn x, vourns This d/0is X 74 anna ojunus d h 
Ts T 0UpSnax dure) F THOU Firameay ro 
And they, for the moſt Part, make Ule 
of the Roman Polity and Laws, and ob- 
ſerve alſo the ſame method in their Con- 
tracts, Marriages, and Divine Worſhip ; 
which as well as what we have before 
mentioned, relating to Times, ſubſequent 
to the Reign of Theodoſius the younger, 
muſt be underſtood of the Theodsfian Code, 
and of the other Aniancan or Alarician 
Books. Thus ſtood Matters with regard to 
the Imperial Law in the Weſt, down to 
the Reign of Juſtinian, after the great De- 
clenſion of the Roman Empire there. 


SECT. 
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The conſtant Uſe of the Juſtinian 
Law as ſuch in the Eaſt. — No 
Uſe for many Ages after his Time 
made of it in the Weſt, in Mat- 
ters of publick Government, — 
The Theodoſian Body with its Ad- 
juncts was under the Name of 
Roman or Imperial, variouſly re- 
ceived, as well before as after the 
Reign of Juſtinian, down to the 
Middle of the twelfth Century, 
or thereabouts, in the Manage- 
ment of the publick Affairs of 
ſome weſtern Nations. 


UT Juſtinian, about ninety Years after 
the firſt Publication of the Theodofian 
Code, or twenty four Years from the Ala- 
rician Interpretation, or the Year of 
Chriſt, 530, began to publiſh (a) in the 
G 4 Eaſt 


(a) The Body of the Civil Law is compoſed of the Code, 
Digeft, Infritute, and Novells, 

The firſt Cade which was publiſhed by Jaſtinian, came 
out on the VII 1d. April, 5:9; but the Emperor be- 
ing ſenſible there were many Defects in it, and that 
ſince the Publication thereof, he had been obliged to 


make 
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Faſt, ſome Parts of the Body of his Laws, 


which was complcated before the Year 
595, in which he („ died. Nor did the 


Authority, ſuch as it had been heretofore, 


Ot 


make ſeveral Ordinances: He on the 15 Kal Decem. 
534, Publiſhed another Code, cal ing it Corey repec- 
tite prale4iori, 1. e. the Code reviſed and augmented ; 
and ſuppreſſed the other Code, which is not now ex- 
tant. 

The Ce compriſes the Laws of fiſty-four Emperors 
from A:ri-n to Juſt n ar, it is divided into twelve Books, 
eve y Book into ſeperate Titles, each Title idto Laws, 
and each Law contains ſeveral Parts. 

The DV: - 5 were next in Order of Compoſition, though 
not of Publication, they came out the 16 Decem. 533, 
and are divided into fiity Looks, and tho Books into 
Titles, &c. much in the ſame manner as the Code; 
they are called Die, becauie the Opinions of the an- 
tient Civilians, Which lay diſperſed in two thouſand 
Volumes were digeſted into Order, and diſpoſed of as 
much as was poſſible under each Title, accorcing to the 
Method and Series of the perpetual Edict; they got 
the Greek Name, Pangectn, as comprizing all the anti- 
ent Juriſprudence. 

Whilſt the Big was compoſing, the Emperor laid 
his Commands upon 7r.,4oriar, Thiiphilns, and Dirothaur, 
to make an Abridgment of the fiiſt Principles of the 
Law, which was publiihed the 21 Nov. 533, near a 
Month before the Digeſt, under the Title of Inſtituta: 
The Inſtitutes are divided 1:to four Books, each Book 
into ſeveral Titles, and every Title into ſeveral Parts, 

The Novels or Antiontichs make the fourth and laft 
Part of the Civil Law; they are called N5-e/ as being 
new Conſtitutions, meſtly of Juſffinians, promulgated at 
ſeveral Times, and upon different Occaſions, after the 
Publication of FHtinias's ſecond Code. 21211; /s, from 
their being authentically tranſlated from the Greek into 
the Latin Tongue, and they were not collected and 
3 together in oe Volume till after the deceaſe of 
Fuſßbiuiasn. 


" See Taylor, lit, Orilæg's Hifl, Naples, Bever. 
4 About the eighty ſecond Year of his Age. 
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of the Theodofian, Gregorian, Hermogenian, 

or of the other Codes of the Law; nor the 
Prærogative antiently allowed to Papinian, 

any longer ſubſiſt in the Eaſt. Many other 

Matters were altered, re-eſtabliſhed, abro- 

cated, introduced; Juſtinian gave a new 

Turn to Affairs, military and forenſic, 

changing ſome Laws, and bringing in o- 

thers, as * Procopius writes, *Oro; ra. procop, id. 
7e Jed 74 H dl Emnourops ty ——i. e. that all Alcan. P. 49- 
Things might be looked upon as new, and 
called after his Name. Concerning which 
Matter, fee alſo more very well worth No- 
tice to this Purpoſe as well in his ſecret 
Hiſtory, as in the Notes of IVicholaus Aie- 
mannus: That Body then very different 
from the antient or Theodeſian Code, was 
made Uſe of, both in the eaſtern Parts of 
the Empire, and in the Exarchate of Ra- 
venna, till this laſt was, in the Year of 
Chriſt 752, by King Auſtulphus aboliſhed ;+ 

and again indeed in the Eaft, down to the 1 12 * 
Time that Con/tantinople was, about the 

Year of Chriſt 14.53, taken by the Turks ; 

at which Time it is ſaid, & that the Patri⸗ 3 
arch Maximus did, by Order of Mahomet, San I f. No. 
who took that Imperial City, among others“. 

Pooks, tranſlate into Arabic— 4 1% Ki 

745 Baoniny: —— the Imperial Codes (by 

which muſt be meant, either the Imperial 

or Juſtinean Body of Laws, or the fixty 

Books of the Bajilics compiled, it is not 
improbable, from it) for the future Ule of 


the Mabometan Empire, And it is evident, 
both 


N 15 
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1 both from the Bafilics themſelves, and from 

the Synopſis, which Harmenopulus Attalia- 
| tas, Nomocandꝰ of Photium, Balſamon, Zo- 
| naras, Pſellus made of them, as well as y 
} from ſeveral other Greek Authors, eaſily to 

| be met with, both on the Imperial Law, 

and on the Pontificial, intermixed with it ; 

that there was in the Eaſt an uninterrupted 
| Uſe of the antient Imperial Law. But in 1 
| the Weſt, the Roman Empire, conſidered 0 
as ſuch, in a manner dwindled away into # 

nothing, upwards of fifty Years before the 

Reign of Justinian, as Procopius (a, allo, 

and Agathias, co-temporary r © ane 

| where they treat of his Reign, ſufficiently 

| ö evince. And what Corippus Africanus ſays, 

where he now and then ſtiles Juſtin the 

younger, Juſtinian's Succeſſor, Lord of the 

World, and of the Univerſe, muſt be look- 

; ed upon only as a groſs Piece of Flattery ; 

many more ſuch Titles in that Age are 

| extremely ridiculous, unleſs they are in- 

tended to aſſert the antient Rights of the 

Emperors, and not thereby to repreſent in 

any Sort, the then Power and Right of 
governing in the Weſt: for it is manifeſt ; 
from all Hiſtory, that ſuch Power which 
long before had been reduced within the i 

narroweſt Limits, at laſt, after a Century 

or 


(a) Procopius. He was Secretary to the famous Gene- 
ral Beliſarius in all his Wars, and was afterwards made 4 
Senator and Prefect of Con ſtantinopie. | 


l 
; 


7 

» 

| 
1 

L 
F 


Sec. 5 annexed to FLETA, 


or two, or there abouts, entirely ceaſed ; 
wherefore the Imperial Law, after the a- 
foreſaid Irruptions of the Barbarians, be- 
fore the Reign of Juſtinian, as well as in 
the Ages ſubſequent to him, muſt be con- 
ſidered in a two-fold Light; either as it was 
made Uſe of in the public Government, or 
as read or neglected by the learned in the 
Schools, or as apply'd by Writers. And 
in handling each of theſe Points, the Theo- 
d:;fian Code, with what is annexed unto it, 
or the A'arician Body of Law, that is the 
Law, preceding the Ju/iinzan Code, or the 
old Imperial Law; and the Juſtinian 
Body, or the later Imperial Law ; are to 
be conſidered a part. The more antient 
Roman Law, in force before the Reign of 
Juſtinian, bore Sway before the Emperor's 
Time, and for many Years after in the pub- 
lic Government of the Oſtrogoths in 1taty, 


and of the Wifigoths in Spain and Gaul, and 


ſome other neighbouring Nations, though it 
was conſiderably clogged with the Theodo- 
rician, Anianean or Alarician, and ſuch o- 
ther like new Edicts, and ſuperinduced In- 
terpretations ; neither was it then any other 
ways admitted, than as it received Sanction 
from the new Authority of the Princes, who 
allowed of it. What we have thus related, 
no Ways concerns the Juſtinan Body, or 
any Part of it; but relates only to the 
Theodofian Code above-mentioned, and to 


the other Laws annexed unto it, which were 
publickly made Uſe of. And that Greet 


Epi gram 


93 


94 


* Gr:tian, Piſt. 
ö 10. c. 9. & 13. 
| i j Ivo part 4. c. 
} 179. and Patinor, 
lib. 2. tit. de le- 
bus. c. 252, 
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Epigram, prefixed to the Florentine Edi- 
tion, telling us, That the People of Aſia, 
Africa, Europe, as much as to fay, all Man- 
kind, every Nation, paid Obedience to 
Jui ian and his Digeſts, is a moſt groſs 
Hyperbole, it being evident that the 7 heo- 
doſian and other Laws, as we have ſaid, 
which had obtained the Name of Roman, 
prevailed in the Weſt, Neither did the 
Francs admit of any other Roman Laws ; 
it being of theſe, as we have before ob- 
ſerved, that Mathias ſpeaks, where he tells 
us, that they ge +4 0x1 for the molt part, 
con ormed themſelves to the Roman Polity 
and Laws; for he could not, on Account 
of tle Mixture in their Cuſtoms, and Juſ- 


tinian's having, as we have above taken 


Notice of, "uot 2 introduced very remark- 


able Alterations, mean this in an abſolute 


Senſe. Nor was the Roman Law, which 


Pope Leo the fourth, about the Year of our 
Lord 850, in his Epiſtle to the Emperor 
Lotharius the firſt, informs us flourithed 
at that Time at Rome, and through 1taiy—- 
Abſcue univerſ;s proc fili —without any Op- 
poſition, any other than the Theodoſran : Con- 
ſult concerning this Matter, Gratian * and 
Ido, || and we meet, both in the antient For- 
mularies of Marculphus, and in ſome 0- 
thers, as well as in the miſcellaneous Works 
of Caſidorous, who wrote before their Time, 
with frequent Footſteps of this Law. Nei- 
ther was the Law indeed at that Time 

with 


D 


n 


5 
7 
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with greater Propriety called Roman, than 
thoſe provincial Tongues, the Spaniſh and 
F vendh , Which by Corruption ſprang from 

the antient Roman Language, were uſually 
called Roman and Remance. Theſe Tongues 
did not deviate more from the Latin, than 
the above Laws, however then called Ro- 
man, as admitted into, and adapted to 
Practice, differed from the original Sente of 
the aforeſaid J heodoſian Body. That an- 


tient Law moreover, was, even in the Em- 


pire itſelf, tranſlated as it was into the Welt, 
ſo enlarged and altered by new Ca itula- 
ries of the Caroline Race, that it vifibly put 
on another Face, and that too, as is cvi- 
dent, ex «ccedingly different from the old 
Body of Laws. The fame may be likewiſe 
{aid of the Uſe of the atoreſaid antient Ro- 
man Law throughout Spain and Gaul, 
which no one, why with the Laws of 
the ! ongebards, Il ifjgotls, and with thoſe 
of other Nations, a in the 
Code of antient Laws, can be a Stranger 
to. King Cindaſwinthus, about the Year 
of Chriſt 650, prohibited by a moſt ex- 
preſs Edict, * the Uſe of the Roman Law, 
EVEN among the HY/ifioo!bs. And that old 4," . W 
Roman Law was in the Ages between ch, 25 Law 
End of the Roman Empire in Britain, On; ren 1 D- 
about the middle of the fifth Century, in gs. « 6. 
the Year of our Lord 450, and the middle . 
of the twelfth Century, or there abouts, 
that is, in the Year of Chriſt 1150, in 2 
very 
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very different manner retained and made 
i Uſe of in the Government of ſome Parts of 
1 the Weſt, when the Juſtinian Body, which 
| had been as it were for a long Time bu- 
Wi - ried in Oblivion, revived again, as ſhall be 
fl | preſently ſhewn, in the Weſt. That moſt 
t M. Anton. learned Work lately publiſhed by + M. An- 


; | 
| | Dominic 
! 


de b ewe hlica Tenius Dominicus, 1. C. relating to the Pre- 
| Vat, Cb rogative of Aliodial Lands, in the Provinces 
þ Re J. a. , of Narben and Aguitain, and Innecentius | 
* In. Cyron. I. 3. Cron uss * Obſervations on the Canon 
. Law, wherein he mentions a Treatiſe of 
| Joannes Coſta, Profeſſor of Tbouigſe, of the 
| Origin of the Law in France, which was 
l | then ſoon to appear upon this Subject, are 
preferably to all other Writings, as far as 
the Galls are therein concerned, to be con- 
ſulted. And here it is firſt to be obſerved, 
+164. Hipaten. that when T//dorus (a) Hiſpalenſis + propoſed 
6% onginun 5: making an exact Treatiſe of the Laws, and 
i to enumerate their reſpective Authors, he 
ii | makes mention of the Grego ian, Herm ge- 
i! nian, and laſtly of the Theoccfian Code, but 
} takes no Notice of the Fu//;nean, on Ac- 
count of its not being then uſed in the Weſt. 
| That Author flouriſhed about the Year of 
5 Chriſt 630, or about ſeventy Years after 
| | Fuſtinian. Every one moreover had Li- | 
| berty, even in the Roman Empire, to de- 
| clare by what Law he would be governed, 
| whether by the Roman (which muſt always 


be 


(a) Ji dorus Hiſpalenſis, He was A. B. of Seville. 
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be underſtood of the Theod fan Body of 


Law, together with the other Laws annexed 

unto it ; it being compleated at the Time 

when the Emperors, who gave Sanction un- 

to it, governed in the Weſt, which cannot 

at all be ſaid of the Juſtinean Body, inaſ- 

much as it received its Power from him) or 

the Gothic or Longebardic, or any other 

then in Force. And this we are well al- 

ſured of from the Law * of the Emperor. 1, 1... 
Leotharius the firſt, relating to that Matter; . . f. 57. 


© Sigon, de x 


which Law I am nevertheleſs of Opinion Leal liv. 5 
ought thus to be underſtood, that the afore- a 2 
ſaid Liberty of conforming to the Rule of . e 


this or that Law, was only indulged to f. Se. 
Princes or Heads of whole Cities, Villages, ; cas. 38. © 
Territories, and to a Number of Inhabi- n_ 
tants forming themſelves into a civil Com- wm. 1. f. 125. 
munity, who had freely made ſuch a De- 
claration, but not to ſingle Perſons in a diſ- 
tributive Senſe; for it ſeems no way reaſon- 
able to underſtand that Place of ſuch. An 
Inſtance of the Effect of ſuch a Declaration 
of this Kind may be ſeen in Carolus de 
Tocco. + of a Roman and a Lombard, im- 4c. deres 
pleading each other in Court, thus diſtin- Gs, in Leg- 
oviſhed by their reſpective Profeſſion of dif- tr. 57. 
ferent Laws — an illuſtrious Example like- 
wiſe of this Kind of Proteſtation, occurs in 
the Profeſſions made by Boniface, Duke of 
Tuſcany, and the Counteſs Maud his Daugh- 
ter, to wit, He declared for the Longobardic, 
the for the Salic Law; which Carolus $S7- 


gonius * remarks out of their Tables, ſe- * Car. $igoaius 
] de 1egno Italia 
vera lib. S. Annoꝛ 007 
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veral whereof are preſerved in the Church 

of Modena. Fut that ſhe afterwards choſe 

the Longobardie, is alſo concluded from the 

Charter of her Donation, by which in the 

Year of our Lord 1096, ſhe founded the 

vby of Mount Saint Peter in the Dioceſe 

8 2 of Mentz, whence ſome * would prove Si- 
3 gonius to have been miſtaken, but I think 
without Grounds, ſhe having made the one 

in her younger Years, the other when the 

was very old; and the Difference of the 

Places, with regard to this Matter, muſt al- 

Ii. Chr 884. ſo be confidered : The (a) Piſten/ranÞ Edict 
3. 16. 20. 2. Iikewiſe of Charles the bald King of the 
Francs, in which there 1s frequent Mention, 
ſuitable to the Intent of that Lotharian Law, 
of the Countries and Lands in which Judg- 
ments are determined according to the Ro- 
man Law, and of thoſe who conformed to 
that Law, plainly makes to that Purpoſe, 
But the Roman Law, mentioned as well in 
thoſe Capitularies, as in the antient Writ- 
ings of the Emperors, Carodlus and Lu- 
dovicus Pius, and elſcwhere in o her Au- 
thors of the ſame Kind in that Age, mult 
always be underſtood of the Theodofian Body, 
and of the other Laws annexed unto it, not 
at all of the Juffinean Morcover !ome 
* Capitul. Carol Things are expreſſly alledged * in the Ca- 


et Ludovic, !, 6 " N FP 
c. 281, et 307. pitularies of Carolus and Ludovicus, out of 


* the 


(2) Pier iar, called fo from Piſtæ, an antient Caſtle 
in the Dioceſe of Rauen. Donjat. p. 318. 
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the TJheodoſan Body, as Laws; and in the 
Additions * of Ludovicus, relating to the Pu- 3 
niſhment of thoſe who change the Nature 

of Copulation, where, Lex Romana omnium 
humanarum mater, the Roman Law 1s 

called The Mother of all Laws; this cannot 

be underſtood of any other, than of the 
Theodo/ian Body. As for Example, it is 
there ſaid, That the Perpetrators of ſuch a 

a Crime are, according to that Law, to be 
burnt; whereas by the Juſtineun Law, to 

wit, that of Conſtantine and Con/tans, received 

into his Code, & though not into the Theo- $ © J li. g 
dofiar, ſuch are to die by the Sword. But len ad. 
the Reſcript of the Emperors Theodofius, *** 3“ 
Valentinian, and Arcadius, to Orentius Vi- 
car of the City of Rome, * found in the Sn el. 
Tecdeſian Code, preſcribes Burning alve, 4 een fie 
which being erroneouſly printed, is tuns 
to be corrected from the Manuſcript=—Om- 
nes quibus flagitii ujms oft, virili corpore mu 
liebriter conſtitutos, alieni Sexus daninare 
Patientiam (nilil enim atſcretum videntur 
habere cum feninis) huguſinsds ſcelus, ſpec- 
 tLante populo, flammis vindicibus expiabunt. 

Whence for the moſt Part, as Civilians + |} Den C 4. 
remark, the Cuſtom of condemning to the 95: # 12 julive 


Clarus Seat tent. 


Flames ſuch flagitious Criminals, is to this 1. 5, 

Day retained among ſome remote Nations, E 
in which that Roman Law was in thoſe 
Ages made Uſe of. And as that Puniſh- 
ment was altered by the Juſtinian Law, 
that is by the Conſtautinean Sanction, brought 
again by Juſtinian into Practice; ſo in- 


deed 
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deed the whole Body of the Theodoſian 
Code, as far as it had Authority, or was 
made Uſe of in Court, and as ſuch, was in 
a Manner entirely aboliſhed by the 7u/{i- 
nean Law, (to wit, as much as that could 
be thereby effected) concerning the Con- 
firmation of the new Code. But his Em- 
pire and Power was at that Time almoſt 
limited to the Eaſt. That Theodoſian Bo- 
dy however was viſibly now no longer, 
properly ſpeaking, Imperial, or kept up by 
the Authority of the Emperors, but was by 
| the above-mentioned Weſtern Kings and 
| Nations, according to their reſpective Plea- 
lll! ſures, variouſly received. And the 7Ju/?:- 
| nean Body was then, as well as at preſent, 
in many Things very contrary to it. 
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A Survey of the Uſe which Authors 
and the learned, during that In- 
terval, made of the Theodo/rar 
Code, and what was annexed 
unto it. Likewiſe concerning 
that moſt famous Law of f Cam 
flantine, contained in that Code, 
or generally publiſhed with it; 
by Virtue of which a prodigious 
and monſtrous Juriſdiction was 
formerly attributed to Biſhops, or 
to the Hieratical Order, though 
in reality, that Law was never a 
Part of the aforeſaid Code, at the 
End of which it is found ; but 
the ſame, though long before a- 
brogated, was added unto it by 
ſome Forgerers. 


N O W concerning the Writers and 
learned during the Interval we are at 
preſent treating of, among whom thoſe 
who have patched up the pontificial Law, 
partly out of the Decrees of Synods, partly 
from Collections, made up of Scraps pick- 
ed up here and there, are, in my Opinion, 

H 2 to 
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to be reckoned: it cannot at all be doubted, 
but that they made frequent Uſe, as we 
have already mentioned, of the Thoodsfi, 1N 
Code, it being ot ſo mah Weight in Mat- 
ters of public Government. And it is evi- 
dent to me, that a certain anonymous Au- 
thor, in all Appcarance a German, in that 
Part of his Epiſtle to Bonzface, Archbiſhop 
of Maul, about the Year of Chriſt 750, 
where he makes mention of the Study of 
the Roman Laws, ſpeaks of this Code, but 
whether of any other I cannot ſay. —Negue 
enim ps da temporum * wntervalla in hec_ 
ſtudio protelanda ſunt, ei duntaxat qui ſolerti 
Jagacitate legendi ſuccenſus legum Romano- 
rum, jura medullitus rimabitur et cuntta ju- 
is couſultorum decreta ex intimis Pr acor- 
diis ſerutavitur,—Neither, ſays he, are the 
ſmalleſt Intervals of Time to be neglected 
in this Study by a Perſon, who in earneſt 
thoroughly defirous of applying with un- 
wearied Diligence a good Genius, wall 
cloſely examine to the Bottom the Grounds 
of the Roman Laws, and minutely pry 
into all the Decrees of the Lawyers. —All 
which this anonymous Author, equally ſkil- 
led in Poeſy and Mathematics as the Law, 
meant of himſelf. But in this Place 
we judge it ſufficient to animadvert only 
upon one of the moſt remarkable Inſtances 
of that Uſe in thoſe Ages.“ Now there is 
met with in ſome of the Editions of the 
Therdofian Code, to wit, in the Cujacian, 


and in thoſe which copy after it, at the 
End 
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End of the ſixteenth Book, the Title 


de Judicio Epiſcopalt, concerning Epiſco- 
pal juriſdiction, which in ſome Books is 
ſaid, deerraſſe Corpore Thheodoſiano, not to 
be found in the Theodofian Body. There 
are three imperial Sanctions under that Ti- 
tle. The firſt is that moſt celebrated one, 
by which that immenſe and monſtrous 
Power and Juriſdiction is, by Con/*antine 
the Great, in his Reſcript to Allavius the 
Præfectus Pratorio, granted to Biſhops in 
the following Words, ,—Ut pro ſunctis ſemper 
et venerabilibus habeatur quicguid Epiſcopo- 
rum fuerit Sententia termmatum. — That 
whatever was determined by the Judg- 
ment of Bithops, ſhould always be held 
as ſacred and venerable; and that, in all 
Kind of Cauſes, — quæ vel Pretorio vel ci- 
vili Jure trattantur whether they 
were handled according to the Prætorial 
or Civil Law. And that very ſame 
Sanction 1s admitted into the Capitularies 
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of the Emperors Carolus and Lu: lovicus, t Colle. Oi. 


tui & Carol, et 


collected T by the Abbot (2) Anſegiſus, AS L1touic. ab. An- 
from the >< Chapter of the XVI Book ofs, © © 


the Emperor JHeodoſius, according to the 
Lindebrogian Edition, as Lex cunts 


perpetua tenenda — — a Law to be for 


ever obſerved by all. But it ought now to 
be remarked, that the fixteenth Book has 
eleven Titles, then called Chapters; where- 
fore this, — de judicio Epriſcopali—concern- 

H 3 ing 


() Anſegiſus. He was Abbot of Lobies, and dyed in 
834. Dupin's Ecc. Hiſt. 


— 3 1 
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ing Epiſcopal Juriſdiction—is to he looked 
upon as the twelfth of the laſt Title. And 
it is indeed cited in the Pythæan (6) Edition, 
57. dert. 1. as well as by Gratian, & out of the Capitu- 
37« laries, from th? eleventh Chapter or Title 
of the ſixteenth Book : and thus in reality 
it 1s to be reckoned as a Part of the eleventh 
Title, or that de Religione—concerning Re- 
ligion. Now theſe three Sanctions under 
the Title—de Epiſcopis, Eccleſiis et Clericis 
concerning Biſhops, Churches and Clerks, 
which is the ſecond of the fixteenth Book, 
do not in my Manuſcript immediately fol- 
low each other, but are variouſly inſerted. 
There 1s added indeed that Sanction con- 
cerning the Juriſdiction of Biſhops, de- 
j| Concil. Gale. creed by the third Council of Valens, held 
. 1366. in the Year of Chriſt 8 55, in the Reign of 
Om. 4. fi. a. p. the Emperor Lotharius the firſt, and Charles 
394, edit. 1913. the Bald, in the Name it is true of Con- 
ftantine, and though not expreſsly as from 
the Theodoſſan Code, yet by ſome antient 
Copies of it, it is plain, from what Jaco— 
bus (Cc) Sirmondus has ſet forth in the Preface 
of his Appendix to the Theodo/ian Code, 
| that it was, together with ſome others, as 
1 "wo. Pere. jt were, an Appendix to it. And both Too 


part. 16. c. 312. 


Pannorm. I. 5. and 
c. 23. 


(%) Pythzan—— called ſo from Peter Piller, a learned 


Frenchman. 


(c) Sirmondus a Teſuit and Confeſſor of Lewis the 13th 
of France. He was a Perſon of great Learning, and dyed 
in 1651, being 93 Years of Age, 
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and Gratian, * as well as Anſelmus (d) Lucenſis 
took, as is obſerved in the Notes of the 3s. 
Gregorian Edition on Gratians Decretum, 
this Conſtanti nean Sanction from thence. 
And it is evident indeed, whether they 
tranſcribed it out of the Caroline Capitula- 
ries, or from the very Code of Theodgſius, or 
out of its Appendix, that they looked upon 
it, as Theodoflan, and Part of the Theodofian 
Law; for it was never admitted into the 
Juſtinean Body. Baromus + places this 
Sanction in the Year 314, or in the ninth 
of Conſtantine; and he thinks that Euſe- 
bins, and Zozomen,|| have pretty truly and 
briefly given us the Senſe of that Sanction, 
And the Uſe of this Code was doubtleſs, | 
on Account of this Sanction's being con- «. 9. 
tained in it, extremely agreeable, and high- 
ly acceptable to the Hieratical Order; for 
by thus attributing ſuch an immenſe Power 
to the Biſhops, it thereby, beyond all Diſ- 
pute, became very pleaſing to them. And 
it may hence be juſtly gathered, that the 
Uſe of the Copies of that Code, whether 
genuine or corrupted, was not uncommon 
among the learned and Writers, during that 
Interval. But concerning the Sanction it- 
ſelf mentioned here, (which we crave Leave 
by the by to make ſome Remarks on) I am 
ſatisfied, that it was never at all in reality 
inſerted by Theodoſius in his Code; for it is 

H 4 ma- 


(4) Anſelmus Lacenſis. Of Luca in Tuſcany, He flouriſhed 
about the Year 11c3. 


* Gratian, Cauſ, _ 
It. quelt, 1. c · 


+ Baron, Ann, 
tom. 3. ann, 314 
num. 38. & 39» 


§ Euſeb. de vita 
CY li. 4» 


5 1 — I. 1. 
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manifeſt that it was long before the Begin- 

ning of his Reign abrogated by Valens 

Graiian, and Valentimian, in the Year of 

our Lord 376, the aforeſaid Emperors al- 

lowing Biſhops Power only in ſuch Matters 

1 c. Theodor, as 4 Y Religionis objervantiam pertine- 
* hant—related to the Oblervance of Religion. 
The ſame is allo confirmed by Honorius and 
Arcadius, who wiicly preſcribing Bounds to 
3 the Epiſcopal Power, dec reed that“ guc- 
1.1. tres de Religione ageretur ut Epiſcopi agita- 
rent, ceteras vera Cauſas gue ad ordinarics. 

cogniteres vel ad uſum public Furis perti- 

nent, legious ofortere audiri — as often as 

any Queſtion aroſe concerning Religion, 

Biſhops ſhould be fole Judges, but that all 

other Cauſes which belong to the ordinary 
Magiſtrates, or relate to the Practice of the 
eſtabliſhed Law, ought to be determined 

by thoſe Laws— and theſe Matters are con- 

tained in the Theodoian Body of Laws, as 

well as fully explained by the Emperor Va- 

v. jentia. Ney. lentinian + the third. At that Time nei- 
n, ther the Biſhops, nor their Conſiſtories, 
could without the Conſent of the contend- 

ing lay Partics, take Cognizance of their 
Cauſes. Quoniam couſlat Epiſcopos et Preſ- 
byteros forum legibus non habere nec de allis 
Cauſis ſecundum Arcadii et Honorii Divalia 
conſtituta, que Theodoſranum Corpus often- 
dit, præter Religionem poſſe cognoſcere.— Be- 
cauſe, fays that Emperor, it is evident, that 
Biſhops and Prieſts have no Court to de- 


termine the Laws. in, neither can they, ac- 
carding 
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cording to the Imperial Conſtitutions of 
Arcadius and Honorius, as is manifeſt from 
the Theodofian Body, judge of any other 
Matters, than thoſe relating to Religion. 
Thus the aforeſaid Emperor Valentinian. 
Neither indeed do I think that the above 
Sanction, as an extravagant, obtained a 
Place at the End of the Theodofran Code, 
or was, under the Title de Epiſcopis, by 
any other Means foiſted into my Manu- 
ſcript, than by the Frauds and Deceits, 
conſtantly, under various Pretences, made 
Uſe of by the Hieratical Order, who en- 
deavoured to ſtrip, right or wrong, accord- 
ing to the Cuſtom of thoſe Ages, not to 
mention others, ſovereign Princes and Re- 
publics of their Authority and legal Power ; 
by this Means, under the Cloak of Religion, 
its conſtant Pretext, moſt ſtrenuouſly ſerv- 
ing their own Ends and Ambition. For in 
the Thecagſian Code, it could have no 
Place, unleſs you allow, what is no Way 
probable, that the Compilers of that Code, 
in a Matter of ſuch high Importance, too 
careleſsly ſtuffed it with Sanctions, evidently 
oppoſite to one another. And the 7uſti- 
nean Law, into which this Sanction was ne- 
ver at all received, is not only every Way 
againſt it, but is manifeſtly abrogated by it. 
Nevertheleſs, even after the Juſtlinean Body 
of Laws had been received throughout the 
Welt, chiefly, as we ſhall preſently ſhew, 
by the Hieratical Order, that very ſame 
Sanction was ſet forth, both as a Theodo/ran 

and 


108 SELDEN's Diſſertation. Ch. 5. 


and Caroline one, and as if it had been then 
in Force, as may be ſeen in the Epiſtolary 
2 2 cat. Conſtitutions of Innocent $ the third, about 
— the Vear 1200, to the Biſhops of France, 
23. the Name of Conſtantine alſo being at the 
fame Time counterfeited. They who ob- 
truded this Sanction upon the Emperors Ca- 
rolus and Ludovicus, as Part of the Theodoſian 
Code, impoſed upon them, and the Gloſs 
on Gratian || is right, in bidding us—Nota 
1 Gratian. Gloſs, 9149d Dec Lex eſt tota abrogata nec habet lo- 
N + age 2 cum hodie—Remark that this Law is wholly 
abrogated, and is at this Time of no Force. 
And although in an antient Manuſcript of 
mine, wrote about the Year 1120, it was 
a Part of the Title, de Epr/eoptis, or of the 
fecond Title in the ſixteenth Book of the 
Theodofian Code: and, as we have before 
ſaid, together with the two others already 
mentioned, inſerted in it: yet it cannot 
well be doubted, but that this was brought 
about by F raud, in Favour of the Biſhops, 
with a View of procuring to that Sanction, 
long before abrogated, and hitherto extra- 
vagant, a greater Authority; the ſame Sanc- 
tion being to be found in the more antient 
Codes, made Uſe of under Charles the 
Great, or about the Year 800, or 300 
Years at leaſt before the Date of my Ma- 
nuſcript, at the End of the Theodo/rtan Code, 
by Way of Appendix. Yet it was, as well 
at that Time, as afterwards, frequently 
new moulded by ſome Impoſtors, with an 
Intent, it might be either taken as Part of 
the Eleventh Title, (in which, by the by, 


Its 
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its Abrogation by Honorius, as we have ob- 
ſerved, is plainly contained) or that a new, 
or another Title, as this de Epiſcopali Ju- 
dicio, ſhould begin from it. And this and 
the other Sanctions joined unto it, are in the 
printed Editions, properly called Extrava- 
gants. And it is evident from the Capitula- 
ries before cited, that whatever Place it ob- 
tained, it muſt have been at the End of 
the Body of the Thheodeſian Law; but in- 
deed it appears to me to have been a molt f via. ateia 
manifeſt Fraud: and it is no Novelty to og 
find ſpurious Laws I inſerted in, and tacked 
to the Bodies of genuine ones: but we 
ſhall, God willing, treat eiſewhere largely 
of this Sanction. To what we have hither- 
to ſaid, concerning the Uſe of the Theodo- 
an Code, conſidered as the Roman Law, 
during the Interval we are now upon, as 
well as after the Commencement of the 
Empire of Charles the Great, may be added, 
what often occurs, relating to that Point, 
in Hincmarus, (e) Archbiſhop of Rheims, 
who flouriſhed about the Year 860. He 
in his Epiſtle about preventing Rapes, pro- 
duces in evidence—publicas Romanorum Le- , _ p. 
ges — the public Laws of the Romans — pit.c. 5. p.28. 
quibus—by which, ſays he —“ orbem uni- wn, ,, 
verſum vivere ſub ſua Dominatione conſtitu- | 
erunt—they decreed that the whole World i <; Treo: h 
ſhould be governed—and quotes the very 
| Laws contained in the Theodeftan + Code, 
c . and thoſe too, never received into the Ju/- 
tinean 
(e) Hincmare, A. B. of Rheims, He vindicated the 
8 Rights of the Gallicaa Church againſt the Pope. 
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— gang tinian Body 9 Hincmarus likewiſe, in the 


ger Julia de Ad. ſame Epiſtle, makes mention of the Gre- 


ulterils. 


| C. Gregor. tit. gorian Code, | He cites 4 other Places 
ad legem Juli, de 


adulter, out of the Theodofian Body, as out of the 


Hincmar, opuſc. . 1 
15. ce. eng. then moſt received Promptuary of the Ro- 


36. Pe $27 . man Law, often allo adding the very A.- 
ber. in tom. a. anean Interpretation, annexed to the Theo- 
7. 779. tem. 1. loan Code. This Biſhop gives us in his 
Epiſtle to Charles the Bald in Favour (a) of 
Hincmarus () Laudunenſis, or of the Cauſes 
of Biſhops, not long fince, for the firit 


„Tom. 2. p. Time, “ publiſhed by Sirmondus, a molt 


18 tal remarkable Specimen of this Matter. It is 


likewiſe very plain, as well from the De- 


Ivon. Decret. - . . hs 4 EE: 
1 1. 16. a: Cretum g and Pannormia of Ivo (c) Carno 


rauf laicorum. Feuiſis, or if you will Pannomia, and ſome- 
Sz11-$. ſ. Ivon, , 


Panuorm 1. 4. . times Parnomia, as it is called in a very 


1.5. c. 1g ac antient and fair Manuſcript in the Royal 


+ Tritemius de Library at St. James's (ſaid by ſome F 


ſcriptorbus ecc'e- 


Fee, Gelen. Lawyers to have furniſhed a Body of Canons 
Pofſeviaus & c. before Gratian; others ſuppopoſing Hugo 
(4) Cathalaunenſis to be the Author) where 

the Theodoſian Code is ſeveral Times ap- 

plied as being then in Force; as from 

Gratian, \ and other more antient Au- 

thors, from whom he made his Compila- 

tion 


(a) Favaur, Others ſay he wrote againſt him. A,, 
Hiſt. Intro, to Parergor. p 5. 

(5) Hincmare Lanauneyfis, He was Biſhip of Lean in 
France, and Nephew to Hincmore, A. B. of Reims, and 
took the Popes Part againſt his Uncle. 

(e) {vo Carnotenſis, He was Biſhop of Chartres in 
France, and collected the Decretum, and Panormia. See 
Chap. 6. S. 1. 

(4) Cathalaunenfis — Cbalors in France; and ſome 
aſcribe the Pannormia to him, 


N en * 2 


! 
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tion, in which are produced out of the 
Theodofian Code, many Things even under > — 
the Names of the antient Pontiffs and o- . ter ſuper- 
thers, as is taken Notice of at the End of OY 
the ſame Code in the Geneva and Parzs 7 

Fditions, as well as in the Prolegomena of 

that excellent Perſon David ** Blondell, 

prefixed to Te uds Iſidorus; how extremely ew 7 
Uſcſul and important that Code was in the f. , Park. 


586. 
Studies of the curious and learned, during * In bro com- 


that Interval, when any Queſtion aroſe relat- —— 
ing to Matters of the Law. But it is paſt“ * 
Doubt, that the Roman or Theodo/ſcon Law, 

by Means of the very diftcrent Cuſtoms and 

Laws of other Nations, which had tor an 

Age before prevailed, began, at the End of 

the Interval we have been ſpeaking of, or 

in the eleventh Century, to diſappear, and 

to be openly neglected by Perſons even 

moſt ſtudious in the Law For it is to be 

obſerved, that Burchardus, Archbiſhop of 

I Terms, who flouriſhed about the Year 1030, 

and compiled a Body of the Canon Law, 

not only did not inſert into that Body, any 

Thing out of the Theodoſtan Code, confidered | 

A * ; but alſo that in the Lege Familiæ — 
S. Petri, tf compoled by him, concerning , > 7560. Culon, 
the Right of Dowrics, Inderiancen Con- . 
tracts, public Decrees, and other forenſic 


Mat- 


(7) Blindell, A French Proteſtant of great Learning, 
who dyed in 1655, He has fully proved he's 
Collection of the Decretal Epiſtles of the Popes of the 
three firſt Centuries to bc all foroed, and a ſhameleſs Im- 
peſture. Ci. 
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Matters, he has not borrowed any Thing from 
thence, nor in that Work imitated any 
Thing contained in the fame Code; for 
which Reaſon, it is ſcarce credible, that 
the Uſe of the Theodo/ian Code, was at that 
Time ſo common in the Weſtern Parts of 
Chriſtendom, as it had been in former 


Ages. 


CHAPTER VI. 


I. 


Though the Clergy now and then 
made Uſe both of the Vuſtinean 
and Theodoſian Codes; the for- 
mer Body of Laws, as ſuch, was 
notwithſtanding from the Reign 
of the Emperor Juſtinian, or a- 
bout the Year of our Lord 560, 
till the Beginning of the twelfth 
Century, or the Year of Chriſt 
1130, or thereabouts, of no Force 
in the Weſt, in Matters of public 
Government. 

T is, we are of Opinion, plain, that the 


modern Roman, or Juſtinian Body of 


Laws, conſidered as ſuch, and as dittin- 
| guiſhed 


TV VE ˙·˙‚— 0.” 
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guiſhed from the antient Theodofian, for it 
is very different from this laſt, and often 
contrary to it, was no Way, except in the 
Exarchate of Ravenna, or in the other nar- 


row Limits of the Eaſtern Empire in 


the Welt (and even theſe Remains en- 
tirely ceaſed about the Year of our Lord 
750, to be a Part of that Empire) during 
the Interval from its firſt Appearance, or 
from the Reign of Juſlinian, or thereabouts, 
or near the Middle of the fixth Century, 
that is about the Year of our Lord 560 
to the beginning of the 12th Century, or 
much about the Reign of the Emperor Ls- 
tharius the ſecond, or for the Space of a- 
bove five hundred and ſeventy Years, in vi. rand, 
Force in the public and civil Government i, e Fre: 


liegcm, I ris Ci- 


of the Weſt. F And little or nothing in- vis alcar Fa- 


rergon, 5 c. 25. 


deed is, during that Interval, by the Wri- et chat ad 8. 


ters of the Weſt, and that ſeldom, and but“ 

by few, quoted out of it. J/idorus above- yigaor.Originum 
cited, where he treats of the Authors of the 5 

Law, || mentions the Theodoſian, Gregorian, 

and Hermogenian Codes, but takes no No- 

tice of the Juſtinean, little or no Regard 

being then paid to it in the Weſt. This 

Author flouriſhed about one hundred and 

ſeventy Years after Juſtinian, ſome of whoſe 

Novells, as well as ſome Laws out of his Os + 
Code, are a little before the Time of Ha- TG 
rus, cited by Gregory the firſt, & It is plain , . 
alſo, that the 7u/tinean Laws, or at leaſt Sab zi- que, 
ſome of them, were, in the Ages ſucceed. 


ing that Interval, highly valued by the 
Wri- 
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& Ivo, Decret. 
par. 3. c. 98. 


C. Juſtin. J. 1. 
1. 3. de Epil- 
c@pis et Clericis, 
J. 13. 
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Writers of the Hieratical Order, and Eccle- 
ſiaſtics. Perhaps likewiſe both the TJujti- 
nean and Theodofian Laws, are in that ano- 
nimous Letter above cited F out of the 
Epiſtles of Boniface Archbiſhop of Mentæ, 
wrote about the Year 750, underſtood 
under the Name of Romanorum Le- 
gum. And Pope John the eighth, as we 
Tead in the Dec retum, & of Too Carnotenſis, 
being about the Vear 870, conſulted by Sine- 
boldus Archbiſhop of Narbon, in the Tri- 
caſ/intan (a) Synod, concerning the Viola- 
tion of the Privileges of the Church, or as 
they called it Sacrilege (for which no Pe- 
nalty was, either in France or Spain, ap- 
pointed in the Book of the Gothic Law; 
by which alone thoſe Nations were at that 
Time to be judged) fays—Ne/tra Serenitas 
cum Præſcriptis Epiſcopis, inſpectis Legi- 
bus Romanis, ubi habebatur de Sacrilegiis, 
irvenimus ibi a Juſliniauo Imperatore legem 
campoſitionis ſacrilegii conſtitutam, ſcilicet 
in guingue libras auri optini — Our Serenity 
and the Piſhops appointed {or that Purpoſe, 
having looked into the Roman Laws re- 
lating to Sacrileges, there find a Law con- 
ſtituted by the Emperor Justinian for the 
Puniſhment of that Crime, by a Mulct of 
five Pounds of pure Gold. That Law || 


of the Emperors Arcadius and Honorius, 
15 


(a) Pricaſfncan — Troves, an Epiſpopal See in 
Champagne, 


in 


Council of Paris 4 alſo, held in the Reign 
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is indeed found in the aforeſaid Code; but 

at the ſame Time it is ſurprizing that they 

ſhould not, unleſs they were not then pro- 

vided with the Digeſt, take Notice of ſome 

Laws, much more ſevere, contained in the | 
Fuſtinian * body, againſt ſacrilegious Per- b 43. ty 
ſons. But how this Law, when it was to lim pecularus 
be found in the Theodoſian Code, + which ry S 
was then more generally received, as well as 1. f. een 
variouſly made Uſe of in Italy, France, Spain 


and Germany, ſhould be at that Time in the 


Weſt quoted out of the Juſtinian body, is 
ſtill more difficult to account for. The very 


fame, concerning Pope Jobn the eighth, is 
likewiſe contained in Ius Pannormia, & ex- $61 Pannorm, 
2. C. it, 


cept that 'tis in this Place read in the print- « $acrilegio, 
ed Editions in decem libras optim! Auri : 


in ten Pounds of pure Gold — inſtead of 


quingque, five, which 'tis plain was the num- 
ber in the Juſtinian Code. But both the 
Editions of the Pannormia, as well that 
of Sehaſtianus Brantius as of Melchior 
Voſmedianus, ought to be corrected, and 
quinque five, ſubſtituted in the Place of de- 
cem ten, as is further evident from a very 
antient and beautiful Copy of that Work in 
the Royal Library of St. James's. In the 


Lo. Decret; 


of the Emperor Ludovicus Pius, ſome part. 14. © 21. 
Years before Pope Jobn the eighth, or in c. 8 
the beginning of the ninth Century, there is , Can 24 


que: 3. c. 1. 


produced that moſt famous and highly re- 
markable Novel of Juſlinianss concerning 
Excommunieation, with this Addition, 


I Duam 


| 60 p. 587. et Epiſt. 


— 
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; Puam probat et ſervat Eccleſia, which the 
30 church approves of and obſerves; about 

which Time, Hincmar, Archbiſhop of 

Rheims, expreſſing his Senſe of that very 
N 5 Novel, ſays, —Proponam & 7161 legalem Sen- 
. 509.  tentiam Juſtiniani Catholici Imperatoris quam 

probat et ſervat Eccleſia Catholica, qua Con- 
1 Novele, Jof. Aitutione f decrevit ut nemo Epiſcopus, nema 
fle. 283-11 Preſhrter excommunicet aliguem anteguam 
bi cauſa probetur propter quam Eccleſiaſtici Ca- 
1 nones hoc fie ri jubent.— I will propole to you 
by an Edict of Juſtinian, that Catholic Em- 
peror, eee of and obſerved by the 


| 0 Church, by which he has decreed, That 


il | no Biſhop. 4 Prieſt ſhould ex communicate 


i? bi any Perſon, till the Fact for which the Eccle- 
1 fiaſtical Canons injoin ſuch Excom municati- 
1 on be firſt proved. The ſame Prelate produces 
450 $ Hinemar O- alſo proofs, from ſome other 8 of the No- 


puſe 55. cap. 51. vels of Juſtinian- u bus debita Obſer- 


de preſoyteris Yafrons reverentiam Sancta Eccleſia exhibet 
orĩminoſis. ſ. 


i 31. p. 799-tom, — Which as he tells us, the Holy Church 


N 
| | i + ot, Sizmondi, Ohſerves with all due Reverence. More- 
| 


Kiki over 'tis recorded in the ſame Century, that 
j 1 | Abbo, Father of Odo, Abbot of Cluny, could 
0 repeat the Hiſtory of the Antients, and the 
Jl! Novels of Juſlinian by heart, which tis 
| probable he effected by his extreme Appli- 


| 0 | cation to the Study of the Law; for at is 
TR: RR 
0G added quando lis quo 70 modo inter Pa- 


Ml  rentes fuiſſet exerta tanta in eum Cenſuræ ex- 


N 


i creverat veritatis ut undique omnes ad eum 
is pi ob diffiniendi proficiſcerentur gretiam—that 


in the World had ſuch. an extraordinary Opi- 


nion of his Deciſions that every one, from 
all 
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all Parts, as often as any Contention aroſe 

among Relations, flocked to him, to decide 

their Caſes, John, a Monk of Clunv I tells 1 Clocks 
us thus much in the Life of his Maſter Odo. t Oln. 15 
The aforeſaid Too Car notenſis likewiſe, who Gunn ® 
flouriſhed about the End of the ſame Inter- 

val, or in the 11th Century, ſpeaks of Ju 

tinian's Novels as of Laws—guas {| Catho- » 1.0. Cirnoten, 
lici Reges compoſuerunt et ex Authoritate 42+ 


Remane Eccleſia populis ſervandas tradi de- 


runt, et quas * commendat el ſervat Romana * 1d. Pein. 26. 


Eccleha enacted by Catholic Kings, the 
Odſervance whereof, they, by the Authority 
of the Roman Church enjoined to Catholic 
People, and that the Roman Church ap- 
proved of, and obſerved them — and the 
fame Author borrows many remarkable 
paſſages on the ſubject he treats of, from 
thence. Tis plain alſo, that the aforeſaid Io, 
as well as ſome others, from whom Gra- 
tian compiled his work, cited, during 
this Interval. ſeveral Paſſaegs, not only 
from the Novels, but the other Parts of the 
Juſtinian Body, namely the Inſtitutes, Di- 
geſt, and Code of that Emperor, With 
reſpect to Ivo, this is manifeſt, not only from + 7e, Decret. 
his Decretum, f but from his Panormia || Cuuis aicis. pat 
and Epiftl-s We frequently alſo meet with %, 


. : lvo. Pannorms 
+ Laws in Eratian, taken according to his in er es e, 33+ 
conſtant Cuſtom, out of the Juſlinian Body. 160. li. 4. c. 166 
And indeed the above Authors, as well as {5 . 


ſome others produce during the above In- 5 Erie 99 
terval, Laws, as being then in Force, both t Catia —Y 
out of the Juſtinian and Theodoſian body, eng * 
though they ſometimes conceal the Name © e ad 


2. 6. 2. &. 
12 the 
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of the former Code, The Theodo/ian 
and Ju/tinian Laws, though often oppoſite to 
each other, were, whenever they did not claſh 
with the Cannons, in like manner equally 
made Uſe of by the Clergy ; who by this 
means compoſed out of this twofold Body, 
and the Canonical or Pontificial Law, with 
a View, according to their uſual Practice, 
both to deceive, puzzle, and cheat the Lai- 
ty, as occaſion ſhould offer, as well as to 
ſerve their own ends, that amazingly mon- 
ſtrous medley of Laws. But we no where 
find, that the Juſtinian Body of Laws, con- 
ſidered as ſuch, was, during thoſe Ages, 
made Uſe of in the civil or public Govern- 
ment, 


en 


The Revival under the Emperor of 
Lotharius the ſecond, about the 
Year of our Lord 1130, of the 
Juſtini an Code in tht Weft. Of 
Irnerius, called the firſt Illumi— 
nator, the Light of the Law, the 
firſt Author of Gloſſes, and who 
gare riſe to the Az9's, Accus ſius 's: 
and ſu ch other like Lawyers. 


H E Authority and Uſe of the Theo- 
doſian Code, at the latter End of this 


Jaterval, greatly declining in the Welt, 
where 
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Where, as far as the Cuſtoms of each Nati- 

on, and their reſpective Laws would al- 

low, the aforeſaid Body had, as we have 

| ſhewn, ſo long, though variouſly prevail- 

ed ; the thoroughly inquiſitive made greater * 

Uſe in their Studics of the more copious / 

tinian Body, as appears plain from Tus Car- 

notenſis, and Anſelmus Luccenſis; and from 

its being alſo cited in the Notes of the Gre- 

gorian Edition of Grattan. This Anſamus 

flouriſhed about the Year 1080, and Ju, 

who was his Cotemporary, as may be a. 

ſeen in Sigebertus, Tritemius, and others, wa 

from the Abbatian Dignity of St Duin 

of Beauvais, which he enjoyed in the Year 

of our Lord 1978, tranſlated in 1092, 

to the Biſhoprick of Chartres. Roger * le 
Mendover, Matthew of Paris, and Matthew © © 

of Meſiminſter, expreſly place his Death in 

the Year 1117, though + others date it, or t Vide f. 


tin on. vet. Nr ae 


conjecture that it happened ſome Years be- «x Fpig. «jus et 
fore, but the preciſe Time of his Death is Au bal. 
put out of all doubt, by Robert (a) de Tor- i 215: &. 
rinea, who has, in his Manuſcript Chroni- 
cle or Continuation of Sigibertus, poſi— 
tively confirmed it. And the Juſtinian Law 
was in ſo great eſteem, even under the Em- 
peror Henry the fifth, or about the Year 
1120, in Deciſions made in the Eccleſiaſti- 
aſtical Court; that ſome Part of the J- 
nian Law was allo at the Inſtigation of the 
Hieratical Order, admitted, even under the 
Name of that Prince, both into the Impe- 

rial 


(4) See Note, e. 7.1. 4. 
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7 $ vid. Leg. Lon- rial Edict, $ about the Oath relating to Ca- 


gobard. li. 2. tit. 


| 47 L. 11: lumny, as well as into the Decree of Hono- 


Antiq. collect. x «+. 
lb. x. tit. 34. 7744s * the ſecond, concerning the ſame 


i! Ain Nen. Matter. The Emperor Martianus's ſan- 
| * Extra, tit. oe Ction alſo, erroniouſly in the printed Edi- 


june Calumniæ 


e 1. Append. dions, Called Marcus, is cited in that Edict 


1 ad Concil. La- 


. ne. f 23; and Decree, as taken from the Juſtinian 
{Cc Toft. l. x. Code, + it not being to- be found among 


K —— 
— LT 
* 


copis et Clericis 


ſl L. 25, nexed to the Theodofian Code. And Per- 
W ſons of Learning, confidering the Pandecis, 
0 together with the other Parts of the Fuſti- 
=— nian Body, as an invaluable Treafure of 
170 the Law of Nature and nations; after- 


1 tit. 3- de Exiſ- the Novels of the Emperor Martian, an- 


tury, or a little before that time, much about 
the Year of our Lord 1130, reſorted to Bono- 
j nia, to make public Lectures on the Fnftzntan 
Body of Laws. Pepo, a Perſon no way re- 
nowned, nor appointed by public Authority, 
was the firſt of theſe, who began his Ex- 
poſitions. Irnerius, called alfo Yr-nerius, and 
Mernerius, the firſt Author of Glofſes, Co- 
| temporary with Pepo, became, a little af- 
terwards, the moſt conſiderable in this Me- 


14 
17 wards, about the middie of the twelfth Cen- 
ih 
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bt ** thod of Inſtruction. Odefredus F ſays, that 
if en D. i. x. tit, Dominus Irnerius fuit, apud nos Lucerna 
1 oy ___ Juris, id eſt primus qui docuit in Civitate 


ihſa, nam primo cepit ſiudium eſe in civitate 
ifta in artibus, et cum Studium eſſet deſtruc- 
tum, Rome, libri Legales fuerunt deportati, 
ad Civitatem Ravennæ, et de Ravenna ad 
Civitatem iſiam. Nuidam Dominus Pepo 
ig | - Cepit authoritate ſua legere in legibus. Tamen 
qui 


cDRd——— ee nels and — ——_ 
- 0 5 =o e a= Streams re 6: 
— —— — 
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quicquid fuerit de Scientia 2 nullius no- 


minis fuit. Sed Dominus Yrnerits dum do- 
ceret in artibus in civitate ipſa cum fuerunt 
deportati libri legales, cepit per ſe ſrudere in 
libris noſtris et fludendo cepit docere in le- 
gibus. Ei ipſe fuit maximi nominis, et fuit 
primus Illuminator Scientiæ noſtræ, et quia 
primus fuit qui fecit Gloſſas in libris noſtris 
vgcamus eum, Lucernam Juris. Maſter 
Irnerius was, in our Parts, the Light of the 
Law, that is the principal Perſon, who 
publicly taught the Civil Law in that City, 
(to wit, Bonenza,\) for the Arts and Sciences 
began in that Ape firſt to flouriſh there, 
and after learning had been baniſhed from 
Rome, the Law-Libraries were removed to 
the City of Ravenna, and from thence to 
Bononia. One Maſter Pepo, by his own 
Authority began Readings on the Laws ; 
yet, whatever .his Knowledge was in his 
Profeſſion, he did not thereby gain any Re- 
putation. But Maſter Inerius, at the ſame 
Time that he taught other Sciences in Bo- 
nonia, began, after the Books of the Law 
were brought thither, to apply himſelf in 
private to the Study of thoſe Books, and 
opened, whilſt he was ſtudying them, his 
Lectures on the Laws, and was held in the 
higheſt repute, and was the firſt who gave 


Light to our Civil Law in Bononia; and 


we, from his having been the firſt who 
wrote Glofſes on our Books, ſtyle him the 


121 


Light of the Law—and it is [| reported, that , 1 eat 0 
this ſame Irnerius, who, as the above men- n, Jet. 


14 tioned 


anon. I. 5 c. 5, 
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C. . tioned. Odefredus I teſtifies, taught alſo o- 


-+ 7:90 tag ther Sciences in Bononia, before he became 


Profeſſor of the Laws, learnt the Civil 
Law at Conſtantinople, where the Study of 
it then flouriſhed. And ſoon afterwards 
the Emperor Lotharius (a) the ſecond was 
ſo highly pleaſed with this Academical Re- 
vival of the Law at Bononia, that, ex uns 


jure civili Romano poſibac judicia fieri lege 
I 4 16 


(%) Lot bharius the Saxen Emperor of the Weſt waging 
war, againſt Reg r Duke of ulis, or (as others call 
him) King of Sicily, and imploring the Aid of the Com- 
monwealth of Pi/a (then a Free State) firſt diſcovered and 
found out that part of the Civil Law which is contained 
in the Digeſts or Pancect, upon deſtroying the City of 
Amaiphis or Amaſſis, near Salernum, in Apulia, written in 
very antient Characters or Capital Letters connected and 
running into each other, without any interftice of words 
or diſtance obſerved between them. The people of Pia, 
who aſſiſted the ſaid Emperor in this War with their Fleet, 
in Honour of their gallant Atchievements begged this 
Book of him, as a Reward of the Service done him by 
their Navy. And thus it was given to the City of Pi/a, 
there to remain as a memorial of their good Service: whi- 
ther all the Doctors reſorted, upon any Diſpute about the 

| Senſe of the Law, in order to conſult the ſame. But when 
F the City of P, was reduced and taken in the Year 1406 
by Cini, General of the Florentine Army, after a long 

Siege, it was removed from thence, and carried to Florence, 

as a part of his Triumph, where it is now very carefully 

and religiouſly kept in the Great Duke of Horence Li- 

brary confiſting of Two Volumes bound in Crimfon Yel- 

vet, and adorned with ſilver Claſps and Plates: and hence 

theſe Books are ſtiled the F/orentin e Pandefts, or the Pan- 

deft; of Piſa, And this Book or Code of Laws was fer- 

merly in ſo great eſteem and Veneration, that whenever it 

was brought forth and expoſed to any Perſon's View, it 

was performed with the Solemnity of lighted Torches, 

and with a certain Number of Monks ſtanding round a- 

bout it uncovered, in the prefence of the Great Duke or 

Chief Magiſtrate. Az/ifi Prelim. Diſcourſe Civ. Law, 


P. 38. 
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is ſanxerit=—He enacted a law, that from 
that time Cauſes ſhould be decided only 
according to the one Roman Body of the 
Civil Law (to wit the Fuſiinian which now 
came in the Room of the antient Theodoſian 
Body much after the ſame Manner as the 
Ariſtotelian Philoſophy took Place of the 
Platonic) which Carolus (6) Sigonius * tells 
us —— Conftantem doctorum hominum in 
monimentis efſe famam — — redounds to 
the immortal Fame of learned Men——— 
And the ſame Author informs us ante hoc 
tempus Italici certe alit Longobardica, alii 
ſaliea, alii Romana lege utebantur. In poj- 
terum autem omnes uni juri, unique legi, re- 
liquis abrogatis, nempe Romanæ obtempe- 
rarunt ; juſque civile publicis Italiæ in gym- 
nuſſis majore celebrari fludio et diligentiori 
coli opera captum — that ſome of the La- 
lians, before that Time made Uſe of the 
Longobardic, others of the Salic, and ſome 
of the Roman Law (that is of the Theodof- 
an) but that afterwards; all were content 
to be governed by one Body of Rights and 
Laws, to wit the Roman (or Juſtinian) the 
otbers being abrogated ; and the Civil Law 
began at that Time, by the aſſiduous Ap- 
plication to the Study of it, to be more and 


more ſamous, and to be daily much more 
cul- 


(5) Sig-mivs, born at Madena in Ital, he was Profeſſor of 
the C/ Tongue in that City when he was but 22 Years 
ef Age, he is the Author of may excellent Treatiſes, and 
dyed in 1585 being 60 years of age. Collier. 


Carol. Sigo- 
nius de reg. Ita- 
liz I. 11, et vid. 
eum. I, 7. in 
Qitone magao. 


— 7 —— —-— — — 
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+ Angel Politi- 
an. Epis. l. 
Marquardo Brei- 
ſachio, et mox. 
cicati. 
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cultivated i in the public Schools of Traly. 
Now it happened — the Pande&s which 
the Civilians formerly called Piſanas — 
Piſan, and literam Piſanam + — the Pi- 


ſan Text (from Lotharius's having removed 


them thither) juſt as they are now called 
PFlorentinas, thc Mau they are pre- 
ſerved as an ineſtimable Treaſure in the Libra- | 
ryof Medicis at Florence, and which are more 
Valuable than any other Copy, both on 
Account of their Antiquity and Authority, 
were, about the Year 1137, or ſoon after 
the taking the City males, in the War 
carried on by the Emperor Lotharius againſt 
Roger the Norman, found among the Spoils 
of that City. And it is plain from the a- 
bove Odofredus, that other Parts likewiſe of 
the 7ufiinean Body of Law, were about the 
ſame Time dug up near Ravenna: and 
from thence. = Mn | the Study of the Im- 


perial Law began chiefly to flouriſh, Sigo- 


nius alſo in another Place ſays, that Anno 


1102, Irnerius Philoſophus Bononia dbcens, 


Matildis rogatu, Pandectas interpretari cæ- 
pit et primus Gloſſas in eas ſcripſit.— Ir- 
nerjus the Philoſopher, Profeſſor at Bononia, 
began in the Vear of our Lord 1102, at the 
Deſire of Matilda, his Interpretations on the 
Pandects, and was the firſt who wrote Gloſ- 


ſes on them. — Thus the above Author in 


the Argument to his Hiſtory of Bononia. 


And Conrad, Abbot of Urjperg (c) relates 
the 


( Conrad Allet of Urſperg. He lived in the 13th Cen- 


tuty, and wrote a Chronicle beginning with Be/us * 
c 
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the ſame of that moſt celebrated Counteſs 
Matilda, Daughter of Boniface, Duke of 
Tuſcany, at the End of his Works. But as 

Irnerius * lived to the Year 1190, or there- f tr. Ficardus in 

abouts, it can ſcarce, on Account of his Gulag. 

Years be credited, that he could diſcharge 3 

this Office at the Defire of Matilda in the * 

Year of Lord 1102, that Counteſs having 

died * in the Year 1115, or ſeveral Years, f c. 

according to the general received Opinion, ; 
before Fnerius was Profeſſor at Bononia, to 
wit, in the Reign of the Emperor Henry the 
5th, and about ten Years before the Begin- 
ning of that of the Emperor Lothartus. 
Neither do 1 indeed believe that the Piece 
at the End of Urſpergen}is, relating to Irne- 
rius and Matilda, was wrote by that Au- 

thor; but am rather inclined to think 
that it was, without grounds, annexed to 
his Work by ſome other Writer, Urſpur- 
genſis having before inſerted in the Body of 
his Chronicle every thing proper, relating 
to the revival of the aforeſaid Imperial Law 
under Lot harius. Nor can J account for its 
being added at the End, that Gratian 
wrote at that Time (which coincides with 
the Year of our Lord 1150, or with the 
Reign of the Emperor Frederic the firſt) 
and that then, — eiſdem quogue temporibus 
Do- 


the A/hrians to the Year 1229. The Premonſiratenffan Aöby, 
of Ur/perg within the Dioceſs of Hygſorrg hes. betwixt the 
Rivers Kam#/2ck and Minde near their Conflux, where they 
run into the Danube, Cu - he, Go, v. 5. 


P. 249. 
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Dominus Wernerius libros legum qui dudum 
neglecti fuerant, nec Quiſnam in eis ſtuduc- 
rat, ad Petitionem Matilde Comitifſe re- 
novavit et ſecundum quod olim a dive Recor- 
dationis Imperatore Fuſtiniano compilati fue- 
rant, paucis forte verbis alicubi interpoſitis, 
Se. to wit, about the ſame Time alſo, 
Maſter Wernerius, at the Deſire of Coun- 
teſs Matilda, brought into Repute the Books 
of the Law, which had, no one ſtudying 
in them, been for a long time neglected, 
juſt as they had been formerly compiled by 
the Emperor Justinian, of bleſſed Memo- 
ry, a few Words perhaps here and there 
only added, &c. —— All which ſeems but 
badly connected with what is related by the 
above Chronographer; for Urſpergenfis flou- 
riſhed about the Year of our Lord 1230. 
But if you would be further informed 
+ Tb. Renee Concerning the Revival of the Justinian 
Atiar. de I ri- Law in the Weſt, ſuch as we have repre- 


con. reiponl. c. 


8.C. 6. &c, {ſented it, conſult, beſides the abovemen- 
ee tioned Authors, Tiberius Decianus, F 


q Vai. es. in Franciſcus Baldwinus, & Valentinus Forſle- 


Hiſt. jur cvilis . . , f 
f Fichard. de rus, || Joannes Fichardus, | Guidus Pan 


vibe jur s conta $77 Ol ys & the three laſt of which wrote the 


torum, 


2 Ca. Panzi. Lives of the Lawyers, even after the 7uſ- 
rol. de clar. le. finean Law had been thus revived. Wolf. 


gum, Interpret, : 

N Wonen, gangs Freymonius, I Paulus Merula, || In- 
0: gan . = . 

Freymon, in Nocentius Cyronius, & and others alſo quoted 


Symphon, Juris 


W Paal. Mal. by them. About this Time we alſo meet 
Colmograph. par with, in the public Tables of the Roman or 


> I. 4 + e. 27. 


$ Iono, Cyrov, German Empire, the Name | of Juſ⸗ 


obſervat. Jur. 


Canon. I. 5, c. 5. Finian 
1 Goldaft, Cou- 
zit. Imperial. 

tom. * p. 261. 
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tinian, as of a preceding deceaſed Empe- 
ror, from whom the ſucceeeding Emperors 
chiefly derived their ſucceſſion, Whence 
alſo the Roman Senators addrefled the a- 
bovementioned Emperor Lotharius on the 


ſame ſubject, in the following Verſes, 


Rex waleat, quicquid cupit obtineat, ſuper 
(Hojtes 

Imperium teneat, Rome ſedeat, regat Or- 
(bem, 

Princeps Terrarum, ceu fecit Juſtinianus, 


Cæſaris accipiat Caeſar, &c, 


Pope Hadrian the fourth, * writing to 
the Biſhops of Germany, ſpeaks to the ſame 
Purpoſe, concerning the aforeſaid Uſe of 
the Name of Juſtinian. And the Study of 
the Tuſtinian Law, ſoon after extended it- 
ſelf to Montpelier in France, as well as to 
Spain, and other Nations, and that Em- 
peror's Body of Laws was made Uſe of in 
Matters of public Government, 


127 | 


* Goldaft, Cong 
ſtit. Imperial. 
tom. 1. p. 226, 
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All the other Sciences, till then as 
it were buried, began about the 
ſame Time, to be revived in the 


Weſtern Parts of Chriſtendom. 


| PON fo remarkable a Revival of the 

Tuſtinian Law, ſuch as we have re- 

prelented it, tis worth Notice to obſerve, 

that the Pontificial Law likewiſe, as well as 

the other Sciences, were in that age, and 

about the ſame Time, greatly reſtored 
throughout the Weſtern Parts of Europe. 

For all the liberal Arts and Sciences had lain, 

except in the Schools of the (a) Arabian 

+ Vi. Joan, Sa- Africans, and in the Parts of S ain, 
oi ales 1.4, Contiguous to them, too long neglected and 


c. 6. Ec. unknown, throughout the Weſt, Even Lo- 
gic itſelf, the means both of attaining to, 
and of regulating the other Sciences, was, 

38 a8 


(2) We muſt not think that the Arobt, tho“ they were 
Mahometans, were ignorant and illiterate; for having ſub- 
dued many Countries of the Roman Empire, and ravaged 
many Provinces of Ha, they, amongſt the Spoils and 
Booty, they had made in Gre, by chance found ſome 
Books, and applyed themſelves with great Eagerneſs ta 
the Study of 3 and they were ſo keen, that abont 
the Vear 820, they made the C Almanon demand of the 
Emperor of Conflantinople the beſt. Greek Books, which when 
they had got, they cauſed them all to be tranſlated into 
Arabic ; and when Learning was at the loweſt Ebb in 
Lady, the Arabs ſtudied with the greateſt application. 

Ogilo. Hiſtory Naples v. 1. p. 488, 489. 
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as an Att., —ciljus Dogmata Sopbiſinata efſent, 
et quaſi ſacræ lectioni contrariæ hoſe 
Precepts were looked upon but as mere So- 
hiſms, and in ſome meaſure contrary to - 
the Holy Scriptures, held in utter || Exe- f Pera ad 
cration, and Theology was but too often al- _—_— — 
ſo, on that Account, handled by Perſons, — 
wholly unequal to the taſk. But now as 
Metaphyſicks, Natural Philoſophy, Ethics, 
Logic, Medecin, and the Mathematics, 
which like ſo many Stars, darkened by 
Clouds, had been for a long Time before 
eclipſed, began, as it were at once, by 
Means of the Arabic Verſions and Interpre- 
tations, ſuch as they were, of ſome antient 
Greek Authots, to ſhine forth about the 
Middle of the 12th Century; ſo likewiſe, 
as we learn from the Decretum of Gra- 
tian, and the Sentences put forth by Pe- 
ter Lombard, who lived at the Time of the 
aforeſaid Reſtoration of Learning, the Pon- 
tificial Laws alſo, as well as Theology it- 
ſelf, were revived. And as to Theology, 
what follows concerning Robert Pullein an 
Oxonian deſerves in this Place to be re- 
marked. In the Yezr of our Lord 1133, 
—Magifter Rovertus Pullein Scriptnras di- 
vinas gue in Anglia obſoluerant apud Oxo- 
nium legere cepit. Et poſtea cum ex Doc- 
trina ejus Eccleſia tam Anglicana quam Gal- 
licana plurimum profeciſſet a Papa Lucio ſe- 
cundo vocatus et in Cancellarium ſanctæ Ro- 
mana Ecclefie profnotus eſt, - — Maſter Ro- 
- | hert 
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CEC Pula (thus Thomas Mikes, (dj Canon 
nian. Dee: +4. of Oſney) began Lectures at Oxford on the 
er Boitono Bu. ſacred Scriptures, which had been before 


rien _ diſuſed in England, And he was after- 


do, apud Jo. Ba 


Jum Cee 2- wards (the Gallican and Engliſh Churches 
1 having received great Benefit from his In- 


eel Rol, ſtructions) ſent for by Pope Lucius tlie ſe- 


atque ex I Rot- 


ſo. pod Bris. cond (about the Year 1145) and promoted 
82. Oxonieatibue to be Chancellor of the holy Roman Church. 
1 8 And thus indeed all the Sciences, having 
been as it were ſo long buried, began a- 
gain, in ſome meaſure, almoſt at the ſame 
time to revive and flouriſh. This Revo- 
lution with Regard to Learning, which 
happened about the Reign of the Emperor 
Totharius, was very much forwarded un- 
der the Emperors Conrad and Frederic the 


firſt, 


(4) Thomas Wikes Canon of Oſrey. His Hiſtory begins 
at the Conqueſt, and ends at the rr of Ede. iſt, 
1304: m_—_ 


2 Sec. 4. annered to FLETA, 
i 


Under what Reſtrictions the Uſe of 
the Justinian Law, thus revived 
in the Weſt, was allowed of in 
' Frafice, Spain, Luſitania, Italy, 


Germany, and elſewhere. 


UT as to what relates to the more 
antient Roman or Juſtinian Law, 
thus © revived in the Empire, it is not 
to be underſtood in that denſe, as if all the 
other precedent I. aws in force, were fo en- 
tirely and really abrogated (which laſt Word 
Sigonius makes Uſe of) that the Body of the 
Juſtinian Laws alone had fo far taken place, 
that no other was afterwards of any force, 
or that as the Law of the 12 Tables formerly 


brought from Athens to Rome, it derived its 


Authority from itſelf ; but that the Uſe of 
the Juſtinian Law was in ſuch a Manner 
received, that as often as either Reaſon or 
Analogy was neceſſary to interpret the an- 

tient or modern Laws, or that neither a 
Cuſtom, or an expreis Law could be found, 
Recourle was then had to that Juſtinian 
Body of Laws; both as being the beſt and 
richeſt Promptuary, with regard to Points 
of Law, as well as that it from Reaſon and 
Analogy happily ſupplycd a Law in Caſes at 
that time undecided. It is certain the an- 
tient Romans, with regard to the Marine, ad- 
mitted much after the ſame manner of the 


Rhodian Law, as we and our neighbouring Na- 
K tions 


l 
| 
| 
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tions do of the Oleronian; ſa) yet at the ſame 
time, neither of theſe Laws acquired that Pow- 


er, by Virtue of any Authority of their own 


which they received on their being firſt enac- 
ted. And as ſeveral other Academies thro' the 
Weſtern Parts of Europe, in the Proſecution of 


their Studies, in Proceſs of Time, herein 


imitated that of Bononia ; thus likewiſe o- 

ther Kingdoms and Republics, in their Uſe 
of the Imperial Law, partly copyed after 
the Empire, retaining at all times and Plaees 
their own antient Cuſtoms and Laws be- 
fore enacted, as no way depending on the 
Juſtinian Body, according to the reſpective 


different Form of each Government; as well 


as the Liberty of enacting and making Uſe 


of new ones. Neither was that Imperial 
Law, as ſuch, any where followed in the 


the Weſt, as the fimple Rule of Right; but 
adinitted only with the Moderations, we 


have juſt mentioned ; which is plain to any 


one, as well from the numerous Volumes 


-of the varicus Cuſtoms and Sanctions which 


the French, Spaniards, Bohemians, Hunga- 
rians, Polemans, Sicthans, Dutch, Italians, 
and the ſeveral Gael Republics, and others 
make uſe of, as from the numberleſs De- 
ciſions and Commentaries on them, every 
where to be met with, The Feudal Laws 
or cuſtoms moreover of the Lombards, 
compiled in the ſame Age by Gerard Niger, 
and Obertus de Orto, Cunſuls of Millan, as 
well as ſome Sanctions of the later Empe- 
rors, which, merely as rational, are often 
alſo in like Manner, nem beyond the 


limits 
(a) Sce Note p. 54. 
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limits of the Roman Empire, were uſually 


joined in one Body with the Fuſtinian Laws, ea 


There is, in a Luſitanic * Conſtitution con- 
cerning this Matter, a remarkable Inſtance of 

the imperial Law, being received in the 

manner we have mentioned. Where any Law 

Suit a oſe, relating to a ſubject, about which 

neither the Laws or Cuſtoms of the King- 

dom have decreed any Thing, (and not 
otherwiſe) ſendo materia que nom fragua pec- 

cado ; maudamos que jeia julgado po las leis 
Inperiges poſto que es ſacros Canones defermi- 

nem, o contrarta: as quas leis imperia es Mau- 

damos ſoomente guardar fo la boa razam em 

gue fam faudadas, to wit, in civil Affairs, 

then it was to be decided by the Imperial 3 + Greg, Lopet, 
Law, unleſs the ſacred Canons were op 5 


po- f part . 
ſite. Nor do other Nations of the Weſt, Ide 


» Azevedo tit. 1. 


which have received that Law, at preſent =: 
act differently. Conſult as to what relates Saftes 


Cho 0 
to the Spaniards in this point, Gregorius Demant Frans 


mo Fran- 


Lopez + upon the Partites and Alphonſus f 5. * 8. 


de RG upon the Royal Conſtitu- 2 — de Rh 
tions. || As to the French; ſays Choppin *Gul.Ranchinus 


Nos Galli de Quiritium j Jure ita cenſemus, a. 3. 


eo ſcalicet uti nos, quatenus ei Lex Gallica f Revuffus, tom 


1. Conſtit. tit, de 
non refragetur We French forin this Cenftir, in proce 


Judgment concerning the Imperial n v. Sl. 5. num. 


to wit, that we make uſe of it, ſo far as J“ Regie. 


the Gallican Law is not oppoſed by it. — Jooe 
Bodinus, Gulielmus Ranchinus, * Rebuffus, 2466 Bin 


de il 
* Carolus a Graſſaliis, and others eaſy to be 25 fer ect 


met with, ſpeak to the ſame Purpoſe, . 5. 


5. tit 12. c. 3. 


Nay even all Kind of Study of the Imperial A Atque ibi In, 


Cvron uti etiam 
Law, was afterwards forbid in the Univer- Oberat = 
K 2 ſity 2 155 » 


8 
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privilegiis c. 28. 
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T Earra- tit. & ſity of Parts, + or in the Places adjacent to 
it, as well as all Citations whatſoever qut of 

the ſame Law, both in the Courts, and elſe- 
$ vid. Paridem where $throughout France. With regard like- 


- 2m 3 wiſe to the Empire itſelf, Or Germany and 
tu Verb. Teſtis 


8. Foi wel. Lfaly, it is plain, that in Deciſions, ſeveral 


rum. 9 et. Min- | | 
60g. Ges. b. Other Laws and Cuſtoms muſt of Neceſſity 


ſervat, 8. be made Ule of in thoſe Nations. See con- 


cerniag the Uſe as well of the Laws of the 


Lembards, as of the Francs, beſides the 
Roman, in the Kingdoms of Naples and 


Sicily, after the Juſtinian Law was thus re- 


J Andraezs de vived in the Weſt, Andraas de Jernia, [ 


Iſernia inlet, 


peickz na. Carolus Tapia, Andreas Molfefius,* Ma- 


1 Carol. Tapia 


in jura reeni Na 7125 Jute, together with Bartolus, & and 


3 the golden Additions of Julius Ferettus to 


dee Mol- his Writings, And on this Head, excluſive 


fe6ys in Conſuct . : 7 

Neapelit ; of the numberleſs Deciſions in which other 
Arr. 0 Puaf. 8. —_ 4 

bum 2. br. Laws as well as the Juſtinian are frequent- 


, Cg. Mer ly cited, the common Collections of the 


ciliz tom. 1. © Conſtitutions, both antient and modern in 
33. num. 203. 3 A 
the German empire, and of its Cuſtoms, 


Kc. 
Bartel. de dif- Un 
Lene ues C. very different from the Juſtinian Laws, are 


terent' juris Ci- 


- et. Loogotardo- to be conſulted ; but ef! pecially that of Met- 


25 chior Goldaſtus with his Prologomenas upon 


it. The People too in the Empire, as well 
as Kingdoms and particular Cities, often 
viſibly abound with a great Number of their 
own reſpective Laws and Cuſtoms. Con- 
* ſult. likewiſe on this Matter, Franciſcus 
Ge leg. I. 3. c. 8. $2472, & in his Books of the Laws. And 
attho' this imperial Law is alſo made Uſe of 
both in the Courts and Univerſities of Scot- 


land, yet this Uſe, is no other than that of 
a 


8 


* 
oo 
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a foreign Law, which furniſhes Ditputants 

with Reaſons in themſelves moſt excellent, 

not as of a Law obtaining any authority at 

all, as ſuch; for it is in that Nation ex- 

preſsly provided * by their acts of Parlia- b. 

ment, that no other Laws ſhall be of any 5.5%, 
Force there, except uc 7 int regni ct e. 75. "> 
communes Regnt —— the Statutes and com- 

mon Laws of the Realm. But we have 

treated fully enough of this Matter, 


B. RC. 


A Conjecture how it bappencd that 
the Juſtinian Law, was in the 
Reign of the Emperor Lotharius 
the 2d, or in the abovementioned 
Age, ſo freely . embraced by the 
Chriftian Princes, and the People 


in the Weſt, 


E are of Opinion, that ſo many 
Chriſtian Princes and People, through- 
out the Weſt, the more willingly and hear- 
tily admitted the Uſe, ſuch as it was, of the 
Imperial Law, thus revived by how much 
the more, Pope Innocent the 2d, about the 
ſame time, and that too to the manifeſtly and 
highly odious Infringement of the Civil Go- 
vernment, earneſtly preſſed them to receive 
every where the Papal Decrce>, collected 


by his Authority, as the only body of Laws, 
K 3 


iy 
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I% according to . which they were to regulate 
their Actions. Ordericus Vitalis (a) the 
1 Monk, * making mention of à general 
1.3.5.9. Council held at Rome by this Pope, and 
; of thoſe who reſorted thither, ſays Multa 
N eis Papa de priſcis codicibus propalavit, in 
| Jignemg; ſacrorum Drecretorum textum con- 


\ 


4 . . . + £ 
; —  gejjit. Sed nimis abundans per univerſam or 
. bem nequitia terrigenarum Corda contra ec-' 
* % . . . . EY 
; clefiaſtica ſcita obduravit. This Pope 


; opened unto them many things out of the 
antient Codes, and compiled a celebrated 
Text of ſacred Decrees ; but the Rearts of 
earthly minded Perſons, thro'' the wicked- 

neſs, which then too much abounded 

throughout the World, were hardened a- 

gainſt the Eccleſiaſtical Decrees. Thus 

with Effrontery, Prieſts pufted up with 

Ambition, uſually bellow out againſt thoſe, 

who with Honeſty and Piety are refractory 

do thoſe wicked Arts, which they make uſe 

' of to delude and cozen both Princes and 
People, unde remeantibus ad ſua magiſtris 

apoſtolica Decreta paſim per regna divul- 

0 gata ſunt, ſed nibil, utmanifeſte patet, oppre- 
is et opem deſiderantibus profuerunt, quoniam 

2 Principibus et Optimatibus Regnorum cum 

ſubjectis plebibus parvi penſa ſunt — from 

whence the Fathers returning to their own. 
Countries, the Apoſtolical Decrees were 
e wes, 


(e) Ordericus Vitalis, born at Attingeſham on the Severn, 
in the Year 1075. He wrote Thirteen Pooks of Ecele- 
ſiaſtical Hiſtory which begin with the Nativity, of our 
Saviour and come down to the Year 1142. Collier. 
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publiſhed throughout various Kingdoms; 
though plainly of no Uſe to the oppreſſed 
and to ſuch as applyed for Redreſs, becauſe 
little Reſpect was paid to them by the 
Princes and Grandees of the Kingdoms, or 
by the common People ſubject to them 
It is probable indeed, that this is the very 
body of Decrees, which being immediately 
ee confirmed by Pope Eugenius the 
2d, and publiſhed under the Name of Gra- 
tian, is now become the firſt and moſt fa- 
mous part of the Canon Law. For as ſoon 
as the Emperors ordered public Lectures on 
the Imperial Law at Bononia, and appointed 
for that purpoſe a peculiar Faculty in the 
Univerſity of the ſame City; the aforeſaid 
Pope Eugenius alſo ordered the like to be 
done, with regard to the Papal Law con- 
tained in the Body of Gratian. | Now I chronic. Chro- 
what Pope Innocent did, coincides with the um. 
year 1139. And I perſuade myſelf, that 
as this Pope, dreaded leſt the Imperial 
Law, as ſuch, then beginning to revive in 
the Weſt, ſhould gain too great a Footing ; 
he therefore craftily obtruded on the World 
the papal Decrees, which before this time 
were different, according to the various 
Cuſtoms of Nations and People, and not 
ſo uniform as they were afterwards looked 
upon to be. But leſt the papal Laws ſhould 
be in too great vogue in the Univerſities, and 
conſequently prevail too much in Matters of 
public. Government, The Princes and moſt 
of the Republics alſo in the Weſt, conſider- 
K 4 ing 
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ing the Imperial Law, as a Bulwark in fa- 
vour of their Priviledges againſt the Pon- 
tificial Artifices, cheriſhed and ſet a great 
Value upon it. And as the Court of Rome 
afterwards conſented, that the civil Law 
wid. Er. tit. ſhould be publicly admitted, F where their 
nts 1. Eat. Canons were not oppoſite to it; fo indeed 
tit, de previlegis did the Princes and Kepubtlics 1 in their Turn, 

28. ſup ſpecu- 
Ja. ye ng for the moſt part, receive the Pontificial 
Jam fob annum Canons, whenſoever they were not repug- 


2180 ſubjunctam 2 | 
Petro Cellenk p. hnant, either to the Imperial Law where 


4. received, or to the Cuſtoms or Laws of the 


Country. 
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CHAPTER VII. 


e 


Our Nation made no Uſe in their 
public Government, from the End 
of the Roman Empire here, to 
the revival of the Juſſinian Law 
in the Weſt; that is for 700 
Years and upwards, either of the 
 Theodoſian or Fuſtinian Body of 
Laws. The Imperial Laws 
were brought into England about 
the Year of our Lord, 1140, 
being the ſame Time they began 
to be ſtudied again in Bononia. 


HE antient Imperial Law, called the 
Theodoſian, as well as the more mo- 
dern or Juſtinian, was made Uſe of, in the 
Manner above compendiouſly ſhewn, down 
to the Middle of the 12th Century, or ſome- 
what before, thro' thoſe Parts of the Weſt, 
in which the Goths, Lombards, and others 
ſettled ; among whom, the Theodo/ian Body 
of Laws, was, as we have before related, 
Va- 
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variouſly received. In ſhort, none but the 
Learned in their Studies, Writers and the 
Clergy in their Decrees and Tranſactions, 
made- uſe, during that interval, except in 
the narrow Confines of the Exarchate (a) of 
Ravenna, of the Juſtinean Law in the Weſt, 
And therefore that Law was not received 
among us, who never made uſe, during 
that Interval, as other Nations did, even 
of the Theodaſian Code. For when the 
Angloſaxons, about the End of the Roman 
Government here, arrived in this nation, 
andy as is well [khown from our own 
Hiſtorians, divided the Realm into King- 
doms, which they diſtributed among them- 
ſelyes; they did not, as other Northen Na- 
tions, who over ran the Southern Parts of 


of Europe, receive the Theodo/ian Body of 


Imperial Laws, as then, either not at all 
ſubſiſting, or having but: juſt made its Ap- 
pearance; much leſs at that time intro- 
duced into Britain: nor did they indeed, 
admit of any other Body of the like Nature, 
but made Uſe only of their own Cuſtoms, 
which they brought with them from Ger- 
many. And as, the Laws amang the Goths; 
and others, who ſettled, in Laly, France and 
Spain, were, according to their. reſpective 
nations, called: either Gothic, Longobardic | | 
Salic, as well as by other ſuch Names; ſo 
likewiſe among our Anglo, Saxons, there 0 
was the Law. of the Me ee and of the 

bar 298 "_ 

(2) See Note p. 83, 
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Faſt Saxons ; and after that, the Law of 
the Danes was variouſly admitted; yet the 


Roman Law, was never, during that Inter- 
val, allowed of here, as it was among thoſe 


foreign Nations: it being manifeſt, that no 
Traces of the Imperial Law, as ſuch, can be 


found among our Anceſtors, during that 


Time, or for upwards of ſeven hundred 


Years in 'their public Government ; thou oh, 


I make no doubt, but that ſome of our own 


learned Men in this Nation, as well as the 
Studious in foreign Parts, were acquainted, 


at leaſt in Part, with the Imperial Law. 


And we have all the Reæaſon to believe, that, 


as far as ſome Heads or Sentences of the 
Imperial Law, might have been thrown 


into the Pontificial Canons, ſome Uſe was 
at that Time made, in Matters of Eccle- 


ſiaſtical very ons of the Imperial Law, 


among us ; though it never obtained 
any Authority at all, in the Admini- 
ſtration of our civil Government,” But 
after, firſt the Anglo Saxons, then the Danes, 
and laſtly the Normans, (all well enough. 
comprehended under one and the ſame 


line of Kings) had from the end of the Ro- 


man Govern ent here, that is for ſeven hun 


dred years or upwards, made uſe, without 


any Mixture of the Roman or imperial Law, | 
of their own peculiar Laws, now called by us, ' 


the common Law of England; though vari- 
ouſly, as it muſt always happen, altered ac- 


cording to the different State of Affairs, at 


laſt, to wit, about the ſame Time, as hath 


been 
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been ſhewn, thut the Emperor  Lotharius 
and his immed te Succeſſors, introduced 
the Uſe of the Ju/t/n:an Law into Matters 
of public Government, both the Theodo/ian 
and 7u/iznian Bodies, though ſeldom, if ever, 
either intire or in parts, ſeen publicly here 
before, were at that time brought into Eng- 
land. And at length the Juſtinian Body 
(notwithſtanding it was at firſt, as we ſhall 
preſently ſhew, ſo mucli diſliked among 
us, as to be prohibited by a public Edict) 
was, for many Years, made uſe of by ſome 
of our own Lawyers here in forenſic Affairs, 


as it was at that Time by other Nations. 


Now with Regard to this Matter, four 
things are here chiefly to be conſidered. | 
The ri. Is the preciſe time, when both 
the Theodo/ran, and Fuſtinian Imperial Laws 
were, in the Manner we have related, firſt 
brought into our Nation, and by whom 
they were thus introduced. | 
The 2d, The Admiſſion, Progreſs, and 
Uſe likewiſe of the Juſtinian Body in our 
Univerſities and in the Kings Courts, where 
the Proceedings had been according to 
the Laws of England. hte. 
The 3d. At what Time the antient Uſe 
of that Law was laid aſide, and reduced to 
the narrow limits, within which it has for 
ſome Ages paſt been confined and re- 
ſtrained. | 
And laſtly the 4th, How it happened that 
our Anceſtors thus laid it a aſide. or con- 
tracted it within ſuch narrow Bounds, 
op Bong Wy We 


© 
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Wie mall, i in what follows, treat of each 


of theſe Heads, as well as of ſome other 


Matters connected with them. 


8 E G T. 11 


In this Section tis proved, that the 
Theodofian Law or Code, was in- 
troduced about the Year 1140, 
into England. 


HE Proofs, with Regard to the firſt 
Point, that is, at what Time the 


7 beodofian and Juſtinian Laws were brought 


into England, are plain enough. It appears 
from William a Monk of Malmſbury, (a) 
one of the moſt learned and correct Writers 
of his Age, that the Theodofian Body was 
received here, about the time he flouriſhed, 
by the Learned in their ſtudies. This Au- 
thor having reduced into an Epitome or 
Abridgement, as he himſelf calls it, the 
Works of Haymo Floriacenjis, (b) concern- 
ing the Lives of the Emperors from Juſii- 

nan 


(a) William of Malmſdury. He has made a judicious 
Collection of whatever he found on Record, from the 
Arrival of the Saxons to the 8th Year of theReign of King 
dtepben, 1 o 


% Haymo Flariacenfis (or Fluery) a _ of a Monaſtery 
in Yorkſhire of the Order of St. Bred; He flou- 
riſhed about the Year 1910, Pit,. — Bibl, Brit, Hy. 
p. 386. 
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= nian to Charles the great, and fraced the 
Succeſſion of the Ce/ars, who reigned after 
him, down to the death of the Emperor 
Henry the 5th, the immediate Predeceſſor 
i of Lotharius the 2d, or to his own times, 
for he then flouriſhed, to wit, from the Year 
of our Lord, 1125, or thereabouts, to the 

* Balzy:; cent. Year 1142, at Which time * he in the Reign 

Pitt. f. x2, Of King Stephen dyed) the aforeſaid author, 
„ immediately adds (as is contained in a 
very antient Manuſcript now by me, and 

which, I'm of opinion, was penned as early 

as the time of the above William of Malm- 

sbury. Nunc quicquid de Principibus Italiæ 

et Rome potuimas invenire, curcuvimus non 

omittere Congruum videtur leges Romanorum 

apponere Non eas quas Juſtinianus fectt. 

Eſſet enim hoc tugentis operis ef Laboris. 

Sed eas quas Theodofius minor filius Archadii 

a teniporibus Cuſtantii uſque ſub titulo untiſ- 

cajuſg; Imperatoris collegit. Ponantur ergo 

16 Libri ab eo collefi, quorum Sententiæ 

plures explanantur. Quædam Explanatione 

non egent Divi Theodoſi ejuſdem Novella- 

rum liber I. Divi Valentiniani filii Pla- 

cidiæ liber i. Divi Marti ani orientalis liber 

z. Divi Antbonii et Leonis liber i. Divi 
Majoriani liber i, Having taken Care to 

omit nothing we could find relating to the 

Princes of Taly and Rome. We now think 

proper to add here the Roman Laws, not 

indeed thoſe enacted by Juſtinian, for that 

would be a great and laborious Undertaking, 
but ſuch only as the Emperor Theodoſius the 

Younger, Son of Arcadias, collected, and that 

un- 
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under the Title of each Emperor, from the 
reign of Conſtantine, down to his own time. 
This Emperor then compiled Sixteen 
Books, ſeveral Sentences of which are ex- 
plained, others require no Expoſition, 1 Book 
of Novells of the ſame Emperor Theodoſius, 
another of the Emperor Yalentinian, Son of 
Placidia ; 1 of Martian Emperor of the 
Eaſt, another of the Emperors Anthony and 
Leo, and 1 of the Emperor Majcrian. But 
he takes no Notice either of the Gregorian 
or Hermogenian Codes, ſome fragments of 
which are annexed to the printed Theodoran 
Body.—Sed quoniam quedam ſunt in legibus 
Imperatorum obſcura, ad plenum intellectum 
appoſuimus lifros Inſtitutionum Gaii et Pauli 
Juris conſultorum. But, ſays he, inaſmuch 
as ſome Things are obſcure in the Laws of 
the Emperors, we have towards their being 
thoronghly underſtood, added the Inſtitu- 
tions of the Lawyers Gaius, and Paulus 
and having prefixed the firſt novel of Theo- 
doſius, which Epiſiolam Theodoſii mi no- 
ris vocat de confirmatione legum antiquarum 
he calls the Epiſtle of Theodefius the 
Younger, concerning the Confirmation of 
the antient Laws lle gives us the 
Books themſelves, but they are fo imperfect, 
that ſometimes a whole Book has but a 
ſingle Title, ſeveral Titles want many Laws, 


: and we frequently meet with ſome Books, 
l which have no Titles at all. Moreover the 
l 1ſt Book in the printed Copies is entirely 
n wanting.— The 2d is called the iſt.- and 
| the reſt afterwards accordingly, And altho' 

| | he 
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he makes mention of Sixteen Books, yet 
there are only Fifteen contained in his 
Works, and theſe, as we have obſerved, 
imperfect —- — The Inſtitutions notwith⸗ 


ſtanding of Gaius, and Paulus, as well as 


the Novells of the ſucceeding Emperors, 


are by him, in ſuch a Manner, handed 


down to us; that ſeveral points, very cor- 
ruptly read in the printed Editions, may, by 
the Help of his Writings, be, with the 
greateſt Eaſe, truly reſtored to their genuine 
ſenſe, But at the ſame time, that this 
Monk of Malmſbury propoſes thus to ſet 
forth the Theodoian Body of Laws, with 
the others already mentioned of a like na- 
ture ; He, as is plain from what we have 
already quoted from him, evidently ſpeaks: 
of the Juſtinian Body, as of Laws, not 
much nnknown to himſelf, and his Coun- 
trymen. And it ſeems to me highly pro- 
bable that the very ſame Perſons, who 
brought at that time the Fuftinian Body 
into this Nation, introduced alſo with it, to 
the End we might have as complete Promp- 
tuarics of the Roman Law extant in Latin, 
as cou'd be procured, that very Theodofian 
Body, which Malmſburienſis thy made Uſe 
of, 


SECT. 
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SEC 


Concerning the Introduction, about 
the Vear 1140, of the Juſtinian 
Body into England, and of its 
being then illuſtrated with valua- 
ble Interpretations, and reduced 
into a Compendium, by that moſt 

excellent Lawyer, Maſter Roger 
Lacarius, wha was the firſt moſt 
learned Profeſſor of the Law a- 
mong us. He was a Native of 
Lombardy, a Benedlictin Monk, 
at firſt Prior, and afterwards Se- 
venth Abbot of Bec in MWor- 
mandy. 

King Szephen's Edit, with Regard 
to him, and the Imperial Law, 
conſidered. | 

'The Abbey of Bec, was at that Time 


a renowned Seminary of Learn- 
ing. 


OANNES SARIS BURIENSIS (a) 
ap of Chartres, who flouriſhed ſome- 
1 what 


(a] Sari:burienfis, born at Salisbury, in the Year 1110. 
He was promoted to the Biſhoprick of Chartres, in 1179. 
and dyed three Years after, being eftcemed one of the 


moſt ingenious polite and learned men of that Age. 
Colli. 
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what after the Monk of Malmsbury, hav- 
ing died in the Year of our Lord 1182, or 
in the Reign of Henry the 2d, furniſhes us 
ö with a moſt expreſs Teſtimony, that the 
1 Juſtinian, called the Roman or Italian Body 
of Laws, under which Name the Theods- 
fan wes alſo included, were, in the Time 

of King Stephen, who began his reign 
in the year of our Lord 1136, and 
dyed in 1154, publicly brought hither ; 
which coincides with the time that theem- 
peror Zotharius ſounded public Lectures of 
them in Bonoma, and ſpread them in ſome 
Meaſure, by his own example, throughout 
f the weſtern Parts of Europe. Here follow 
1 the words of Sarisburienſisx — Altos vidi, qui 
= . libres ligis deputant igni, nec ſcindere veren- 
Hi ried, Por Tur, fi in manus corum jura pervenirent, aut 
1,8.c. 22. Canones. Tempcre regis Stephani, a regno 
| juſſe funt leges Romane quas in Britanniam, 
[t Domus venerabilis, atris Theobaldi Britan- 
. niarum Primatts, aſciverat. Ne quis etiam 
+ Libros retineret Edifty regio probibitum eſt, 
j 8 et Vacario noſero indictum Silenttum ; ſed deo 

| 

| | 


factente, eo magis virtus legis invaluit quo 
eam amplius nitebatur impielas infirmare. 
J have teen ſome, who, if either the Laws 
or the canons fall into their Hands, make 
no ſcruple of condemning them to the 
Flames, and tearing them in Pieces. The 
Imperial Laws, brought hither in the reign 
of King Stephen by the Houſehold of the 
vencrable Father Theobald, Primate of Bri- 
tain, were prohibited in this Kingdom, 
It was alſo by a royal Edict decreed, that 

none 
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none ſhould ſo much as keep by them the 
aforeſaid Books, and Silence was enjoyned 
our Vacarius; but proportionably as im- 

tety ſtrove to invalidate the Law, its 
en by God's Bleſſing, gradually pre- 
vailed. This ſame Theobald, who, as tis 
ſaid, was the firſt a of Canter- 


bury honoured with the title * of Legatus na- . Joſlin, An- 


tus, which Pope Innocent the 2d conferred 


tiq, Eccleſ, Brit 
ten. p. 127 Edt 


on him, and which, dignity was from that Hui. 


time tranſmitted to his ducceſſors, was, in 
the year of our Lord 1139, about three 
Years before the Death of the Monk of 
Malmsbury, conſecrated Prelate of Canter- 
Bury. He was, from being Abbot of Bec, 
ds Archbiſhop of that See, and went for 
his Pallium to Rome, at which Place he 
ſometimes, as well as at Rheims, aſſiſted at 
Synods. What is here ſaid of his Houſe- 
hold having brought the Roman Laws into 
Britain, ſeems to be underſtood of the At- 
tendants, who accompanyed him backward 
and forward in his journies. They being 
unwilling that England ſhould be deſtitute 
of thoſe Laws, which at that time were in 
ſo great repute abroad, on that account took 
care to have Copies of them, brought over 
hither ; and this, Sarisburienſis tells us, diſ- 
pleaſed the King to that Degree, that he 
prohibited the reading them by a public 
edict ; of which Matter we ſhall preſently 
treat more ſully. But what is meant by 
theſe words. Et Vacario noſtro indic- 
tum Silentium. And Silence was en- 
joy ned our Vacarius— for it muſt, tis 

L 2 ö plain 


policrat. Satis- 
bur Lugdunoba- 
tavica Ed. 1595 
& 16:9. 


#* Bib!jothee, Pa- 


trum Edit, Co- 
Jon. 1622. tom. 


5. p. 338, 


Vid. Caud. 
Robert. in Gal- 
la Chriſtiana. f. 
303. 
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plain, be ſo read. The juſt mentioned 
words occur in the antient Editions of the 
Policraticum, one of them publiſhed by 
Conjlantinus Fradinus the het by Berthol, 
dus Remboitus, both dated the ſame Year 
and Month, to wit, in May 1513; tis 
read in the Edition of Remboltus —Et vi- 
cario noſiro, &c. In that of Fradinus—— 
Et Vacario. But there are three other 
Editions extant, two of them printed at 
Leyden, * the zd contained in the Books 
called Bibliciheca Patrum, d or the Library 
of the Fathers in which, the words Et 
Vacario—are rightly retained, notwithſtand- 
ing al. Facaric's being added in the Margen, 
hereby infinuating that the reading. was, - in 
this Place, very doubtful, and that the Name 
was perhaps here to be underſtood of ſome 
Vicar of Theobald's, who read the Roman 
or Jmpcrial Laws, and had been for that 
reaſon filenced : but 'tis evident that the 
Name Vacarius is, in this Paſſage, to be 
preſerved, and that Maſter Roger Vacarius, 
called alſo Wacarius, a Native of Lombaray 
is thereby meant, who i Lethardus, the"6th 
Abbot of Bec, or of the Monaſtery of St. 
Mary le Bec Hellgin within the Dioceſs of 
Rouen in Normandy, ſubject at that time as 
well as long afterwards to England, and the 
immediate Succeſſor of Theobald being dead) 
was choſen into his Place, and read in 
the Reign of King Stephen, conſequently i in 
the time of Theobald, by whom doubtleſs 
he was much valued, the Imperial Laws, 
out of the 7uſtinian Body, to a great Num- 
ber of Pupils in * Fo. or thus, the 
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Author * of the late Edition of the Chro- „ 
nicles of Normandy, from the Year of our | 
Lord 1139, to the year 1238, publiſhed 
from the Manuſcript in the Library of the 
Abbey of St. Victor, at Paris, expreſsly 
tells us under the Year 11348; but the Mat- 
ter relates to the following Year or 1149, 
for ſays he, Obiit Bechardus VI Abbas Becci 
cui ſucceſſit Rogerlus Magiſter Wacarius 
gente Langobardus, vir honeſtus et Furis 
feritus, cum leges Romanas anno ab incarna- 
tione Domini MCXLIX, in Anglia diſcipu- 
les doceret et multi tum divites quam pauperes 
ad eum «wy cenfluerent. Bechardus 
{plainly to Head Lethardus) the 6th Ab- 
bot of Bec, dyed ; who was ſucceeded by 
Maſter Roger Wacarius, a native of Lom- 
bardy, a worthy Man, and learned in the 
Law, whilſt in the Year of our Lord 1149 
he was teaching the Roman Laws in Eng- 
land, and many both rich and poor, were 
flocking to him for the benefic of Learning 
— Tis in the Margin, by an unhappy 
and idle Conjecture, marked there. ¶oriè 
Baccalarius— but tis from what has been 
quoted out of Sarisburienſſs, fully con- 
firmed, that it ought to be read Wacarius, 
or Vacarius; and he not only taught pub- 
licly ; but at the Requeſt of the Poorer ſort, 
whoſe Purſes could not enable them conve- 
niently to purchaſe the Juſfinian Body, as 
well as at the Deſire of thoſe, who were 
better pleaſed with a Compendium -of the 
Law, abridged the Pandects, and Code (as 
L 3 ; Raz 
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Raimundus afterwards compoſed his epito- 
my of the Canon Law, for the Uſe like- 
wiſe, as he himſelf tells us, of the Poor) 
into nine Books, which might ſer ve the 
ſtudious inſſead of the moſt coſt! iy Promp- 
tuary of the Law.—The juſt abovementi- 
oned author, ſays the ſame thing concerning 
him, ſor immediately after what has becn 
cited, he has theſe words —— Suggeſtione 


Pauferum, de Codice et Digeſto cæceptos IX. 
libros compoſuit qui ſufficrunt ad onnes legum 


| bites quæ in ſcholts frequentari ſolent deciden- 


das, fi quis eas ferfecte noverit. He, at 
the requeſt of the poor, compiled cut of the 
Code and Digeſt nine Books, which are ſuffi- 
cient to enable one, who will make himſelf 
a perfect Maſter of them, to decide all Law 


debates, uſually handled in the ſchools. 


Roger Vacarius at that Time publicly 


ke the Juſtinian Law here under King 


Stephen ; in the 14th year of whoſe Reign, 
to wit, in the Year of our Lord 1149 
He ſucceeded Lethardus, Abbot of Bec; — 
it appears plain, from its being expressly ſaid 
in the above mentioned Chronicles, that he 
fucceeded Lethardus Abbot of Bec, cum do- 
ceret heic—at the very time of his teaching 
here, and when many both Rich and Poor, 
were on that Account flocking tohim, that he 


had thus for ſome Years before taught the 


Fuſuman Law. And tis highly probable 
that he alſo compoſed his Books here before 
he was made Abbot, that is whilſt he was 
Prior of Bec ; for it appears from a Manu- 


{cript 


" 
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ſcript of Robert de Torrineio, (b) who was * M6. Reb. G 


Toe aincio in Bib- 


likewiſe Abbot of Bec, that he had been hochees V. Of 
firſt a prior of that Abbey. And tis not in- l. 2 
deed eaſily proved from the aforeſaid Ro- 2. 1 
bert, that Vacarius, after his having been 

made Abbot of Bec, taught in this Nation. 

In the Year of cur Lord 1149, fays he, 

Ohiit ſanctæ recordationis dominus Lerardus 

Vl. Abbas Beccenſis Vecleſiæ: vitæ fur cur- 
fun virgo Senex fenivit VI nonas Julii, ſab- 
bato, infra Oftavas Apoſtolorum Petri et 
Pauli, Dyed 2 of bleſſed Me- 
mory, th Lord Abbot of the Abbey of 
Bec: This ſame chaſt old Man, finithed 
the Courſęe of his Life on the Lord's Day, 
being the 6th of the Nones of Fuly, within 
the Octave of the Apoſtles Peter and Paul 
which Feſtival falls on the 29'h of June, 
wherefore he departed this Life, on the 2d 2 
Day of July. The ſame Abbot ſays a little | 
after. Huic ſancto wiro ſucceſſit Dominus 
Rogerius Prior ſecundus in utrogue feſtamen- 
to apprime eruditus, nec non clericali et ſecu- 
lari ſcienlia decenter or natus et ab omni com- 
muniter congregatione electus in ipſis oftavis 
videlicet Ajoftolorum Petri et Pauli qui be- 

nodictus apud Sanctum Wandregiſilum in die 
Feſtivitatis ſencli Jacobi Apoſloli a venera- 

L 5 bill 


(5) Robert de Torrineio, wha was likewiſe Abbot of Bec. 

Du Monffier, who in his Neu/ria pia has given an Ac- 
count of all the Abbots of Bec, does not rank him a- 
mongſt them; but he had been Prior clauſtral of that 
Abby, and was afterwards made Abbot of Mint St. M.- 
chael, in Normandy, Da Monftier : Neuſtria bia. F. 388. 
See Note Robert Mentenlis, p. 156. 
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bili Hugone, Rothomagenſi Archiepiſcopo, ab 
eodem coram Conventu Beccenſi in Sede ſua 
collocatus eſt, ex tunc ſuper gregem ſibi com- 
miſſam pro j oſſe ſue die ac nocte decenter in- 
vigtlans, Maſter Roger, the ſecond Prior 
(Lanfranc, afterwards Archbiſhop of Can- 
ferbury, having been the firſt) ſucceeded 
this Holy Man —Ragerius wes thoroughly 
learned in the Old and New Teſtament, 
and competently adorned both with eccle- 
ſiaſt ical and civil Learning, and being un- 
animouſly elected by the whole Congrega- 
tion on the aforeſaid Oftave, to Wit, of the 
Apoltles Peter and Paul (that is on Medne/- 
day the 6th day of July) he received the 
Abbatian BenediQion . in the Church 


of St. Vaudregiſilus on the Feſtival of 


St. James the Apoſtle (or on the 25th 
Day of July) from the venerable Hugh 
Archbiſhop of Rouen, and was by the ſame 
Archbiſhop inſtalled in the Preſence of 
the Abby of Bec. He from that Time 
watched in the moſt prudent manner, to 
the utmoſt of his power, Day and Night, 
over thoſe committed to his Charge. Now 


Neger was in England, where he read Lectures 


on the Law, at the Time of his being 
elected by the Monks of Bec; from Eng- 
land he went into Normandy; where he was 
conſecrated Abbot. And as he is ſaid.— 
die ac nofte extunc ſupor gregem ſuum decen- 
ter invigilaſſe to have been from that 


time, in the moſt becoming Manner, both 
Day and Night vigilant over his Flock—it 
ſeems from thence plainly to follow, that he 
did not quit the ſacred Duties annexed ta 


his 
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his Office, to read in foreign parts Lectures 
on the Civil Law. But that he publicly 
taught it here before, as we have ſaid, for 
ſome Years after the Juſtinian Law had 
been introduced into this Nation, muſt be 
owned ſufficiently manifeſt. And tis to be 
obſerved, that, in thoſe Ages, all Kind of 
Learning flour iſhed in a very eminent De- 
gree in the Abbey of Bec, which occaſion- 
ed this ſame Reger, to be at liſt ſo diſtin- 
guiſhed among the learned. The faid Ro- 
Bert de Torrineto tells us alſo, Dortuus eſt 
etiam hoc anno Vir religioſus et Magnæ li- 
teraturæ Ivo Carnotenſis Epiſcopus. Hic 
dum efſet Juvenis audivit Lane ancum Pri- 
orem Becci de ſecularibus et divints literis 
trattantem, in illa famiſa ſchola quam 
Becci tenuit, in qua multi et nobilitate 
ſeculari et honeſlate morum convenerunt ; 
viri præditi, et qui foſtca ad ſummum àapi- 
cem ecclefiaſtice dignitatis attigerunt.— That 
in the Year of our Lord 1117 dyed, Ivo bi- 
ſhop of Chartre, a religious and very learned 
man, who in his younger Days ſtudied hu- 
man and divine Learning under Lanfranc, 
prior of Bec, in his celebrated ſchool of that 
Abby, to which the aforeſaid perſons who 
afterwards attained to the higheſt Dignities 
in the church, together with many of the 
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laity of great Rank and Probity reſorted.— 


And even whilſt this our Roger governed 
the Abby of Bec, duodecim Abbates ad regi- 
men ecclefrarum 11:de aſſumpti ſunt* twelve 
Monks of the ſame Abby, were made Ab- 
bots over other Monaſteries. And a great 


% R bert. Mon- 
tenns in Append 
ad Sigibert, An. 
1180. 


any were from that Abby, 7 it baving + Vid Fa'zum 


enz. 


Cent, 13. Sup 
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been ever a moſt fruitful ſeminary, advanced 
to the Government of ſacred affairs in Eng- 
land.— This Roger Vacarius was Abbot of 
Bec thirty Vears or thereabouts, and dyed 
in the year of our Lord 1180, or about the 
latter end of the Reign of King Henry the 
= 2d, having all along, with the greateſt Hon- 
bf our, acquitted himſelf of the duties of that 
dignity, —Nulius Predeceſſorum ſuorum ex- 
| cepto Sandto Herluino primo Abbate tanta 
ecit in Becco Menaſterio quanta Ipſe. None 
of his Predeceſſors, ſays Robert (c) Montenſis 
(ho enumerates the good ſervices he had 
done for the Abby) except St. Herluin, its 
firſt Abbot, did fo great Things in the Abby 
of Bec. Vacarius was ſucceeded in his 
Dignity by Oſborn Prior of Beaumont, a 
Monk of the Abby.—But whether this Ro- 
ger was at any time a profeſſor or Reader 
of the Law, either at Oxford, Cambridge, 
London, or in the Palace of Theobald Arch- 
biſhop of Canterbury, or in any other ſecu- 
lar or regular Schools of this Nation ; or 
whether he taught in any fixed Place, tho' 
this laſt ſeems moſt probable, does not 
appear, | 


SE OT, 


(e) Robert Montenfis,, called jo from his being Abbot of 
Mount St. Michael in Normandy. His Name was Robert de 
Torigneyo, and was from being Prior Clanſira of the 
Abbey of Bec, elected Abbot of Mou nt St. Michael Fuly 22 

1154. He wrote a Chronicle of the Abbey of Bec. 
Du Morftier's Nenfria. 388, 

See Note c. 7.1. 3. Robert de Torrincis, ,. 
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Our Annals and Hiſtories, make no 
Mention of that Matter. What 
Notice is taken of this Roger 
Lacarius, the firſt Profeſſor of 
of the 7u//inian Law in our Na- 
tion, in the Writings of our Ci- 
vilians, and others, Placen- 
tinus was a very great Enemy to 
him, YLacarius was, after the 
Death of Thomas Becket, elected 
to the Archiepiſcopal See of Can- 
zerbury, and therein confirmed, 
but could by no Means be pre- 
vailed upon to conſent to his 
Election. 


UT I could hitherto, neither in our 
Hiſtories or Annals, find any men- 

tion of the Time the Imperial Laws were 
thus brought among us, or of Roger Vaca- 
riuss having been Profeſſor of the Law in 
this Nation, Ranulph Higden, (a) tis certain, 


in that Part of the Preface to his Polychro- 
; nicon, 


(a) Ranulph Higden, a Monk of St. Werburgis, in Chefter, 
Where he dyed very aged, in 1377. Rapin. 


N 
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nicon, where he Names the Hiſtorians as 

| well as the other writers from whom he 
compiled his Work, not only takes particular 

Notice of Joanes Sarisburienſis, but alſo of 

that Author's Book called Policraticum, 

which contains, as has been before ſhewn, 

a moſt expreſs and weighty Teſtimony, as 

well of the Imperial Laws being brought 

hither, as of this ſame Roger Vucarius. 

But the aforeſaid Ranulph wholly paſſes by 

that Matter in Silenee, of more Importance, 

with regard to the Hiſtory of England, than 

any thing elſe treated of in that work. This 

Roger however is by other Authors plainly e- 

nough taken Notice of, it being evident, that 

this 7th Abbot of Bec, was, while Prior of that 

Abby, the firſt, who, after the Revival of the 

Imperial Law in the Weſt as before ſet forth, 

publicly taught it in England; as Placentinus 

l "was, ſome Years after, * the firſt, who 
1 * Valentin For: began to promote the Profeſſion of the ſame 
il} tino. Jona. Fich- Law, at Montpelier in France. This was 
lf dun, &* the very Rogerius, who is, by ſome Wri- 
ters, and in ſome Editions, recorded by the 
Name of Veteris Gloſſatoris—the anticnt 
Gloſſator, ſometimes alſo, by that of —— 
Summe Juris prime, Paratithrum primt 
Authoris—the firſt Author of the firſt Sum 
of the law and of the Paratitles—as well as 
by the Title of- antiquæ ac immortalis Memo- 
riæ Do#oris—a Doctor of antient and im- 
mortal Memory, Wolfgangus Freymonius ſets 
him down as the chief of the Civilians who, 
Aouriſh'd between the 12th and 13th Cen- 
turies, but tis very evident, from what has 
F deen 
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has been already ſaid, that he dyed twenty 
Years before the 12th Century; and that he 

was cotemporary with Irnerius, Martinus, 

Bulgarus Jacobus, Bandinus, Hugolinus, 

Pyleus, Otto, Placentinus,and all the otherre- 

ſtorers of the Imperial Law inthe Weſt ; that 

is down to the Reigns of the Emperor Fre- 

deric Barboroſſa, or of our Kings Stephen and 

Henry the 2d, or about the Middle of the 

12ih Century, and for ſome few Years — 
longer. Cateilianus Cotta, “ ſays that— bert. 
Rogerius Odoſredi beneventani Praceptor, 

gui primus paratitla conſcripſit, id eſt rerum 

ſummas titulatim appoſitas quod a Fuſtiniano 

permiſſum fuerat. Roger, who firſt wrote 

the Paratitles, that is a Summary of the Mat- 

ter drawn up under the reſpective titles, f c. han. 
which had been allowed of by Juſtinian, + CT 
was Præceptor to Odofredus of Beneventum, - ut 
— but, in point of Chronology, it can ſcarce 
at all be believed, that our Hoger FVacarius 
cou'd have been Tutor to Odefredus, this 
laſt having lived till the Year of oun Lord (| ban Fickardes 


vit, recent. = 


1265, || whereas it is certain, that Roger riſonGult inOtho- 
dyed, in the Year 1180, conſequently eighty Gad. Prozice- 
fiveYeurs before the Death of Odofredus. And — 
Odsfredus himſelf a thouſand times acknow- 2.6. 35. 
ledgesanother Perſon for hisPreceptor or Maſ- 

ter, to wit Jacobus Baldwinus (from whom ne- 

vertheleſs he often differs) but he no where, 

that I remember, mentions Regerius, whom 

he ſometimes, though not often, cites, in 

that capacity. Odofredus very frequently 

ſpeaks of the ſums of Joannes and Azo, and 

now. and then of Placentinus's, As for 


our Rogerius, he ranks him among the an- 
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tients, for he often calls thoſe, who wrote 
before Azo and Joannes, antients, as he 
likewiſe ſtiles the Authors, who wrote 
after them. Moderns On the Law—— Fam 
—— . quam C. tit de Fidei commiſſis.— Ro. ſome» 
tir. de refticution times occurs in his Works for our Roger, and 

i he elſewhere obſer ves, x that — I illis tribus 
gucſtionibus uit opinio domini Mar. Pla. 
Rog. et Fregerii et Domini Alberict an- 
tigui Doctoris. with Regard to thoſe three 
Queſtions, the Opinion of Maſter Mar (Mar- 
tinus) Pla. (Placentinus) Rog. ( Rogerius) 
and of Fregerius, and Maſter Albericus, 
an antient Doctor, was ſuch. But I am 
ſtrongly inclined to believe, that it ought to 
be read Frogeriz, and that no other Perſon 
is meant by this Name, than Rogerius, and 
$ Fleeatia, ja. that Frogerius, as lome what ſynonimous to 
Rogerius, was likewiſe called Frogerius, as 
he is expreſſily named ſo by Placentinus. 5 
And Odofredus himſelf defigns him elſe- 
where under that Appellation. That Au- 
thor ſpeaking of what may be done, with _ 
| Regard to a preſent, or future Law Suit, 
| ſays— Eline iſtud verum five moveatur lis 


| Juſt five injuſte? Dixerunt quidam quod ſic 
1 Et pro eis videtur facere C. e. 11. Dominus 
ll Frogerius in articulo ifto contradixit. Et 
| ita invenietis ſcriptum in Summa ſua quam fe- 
ll cit ſuper C. et fuit prima Summa queecungque 
'' fuerit facta. Et tenet forte per XX cartas. 
| 

i 


il] Poſt eum fecit Dominus Placentinus ſuam. 
100 1 Odofred, ad L. Poſt eum dominus Joannes Baſianus fecit 3 
li 4. D. tit. 2: tit qu? incipit Quicunq; vult. Et eſi nulla; 

. poſtea Dominus Azo fecit optimam 2 


gua bodre utimur. 1— that true, whether 
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the Suit be commenced juſtly or unjuſtly ? 

Some are of opinion it is. And the Code. 

e. 11, ſeems to make for them, Maſter 
Frogerius is, in that Point of a contrary 

Opinion, and ſo you will find by the Sum 

he made upon the Code, which was the 

firſt ſum ever publiſh'd, containing about 

twenty Sheets. Next Maſter Placentinus 

wrote his Sum, after him, Maſter Joannes 

Bofranus finiſhed his, which begins with 

Quicunq; vult, and is in no eſteem. Then 

Maſter Azo gave us that excellent Sum, 

which we now make Uſe of—Thus far 
Odefredus —— Regerius therefore was the 3% in ent 4. 
firſt Summuliſt, as 1rnerius was the firſt quinque ver. col- 
Gloſſator. And Antonius Auguſiinus, * if n 
Jam not miſtaken, attributes the Sum of the * Ful. Mario. 
Canon Law to the fame Rogerius, who alſo „ 
by Fulvius Mariotellus * is expreſsly ranked 

among the few eminent interpreters of the * Jufin. Goble- 
Pandects, as well as he is by the antient fam, — 
Summuliſts by Juſtinus Goblerus.x His 

Name, tho' but very ſeldom mentioned by 

the Biographers of the Lives of the Lawyers, 

or elſewhere, is yet now and then met with 

in Commentators, where after the antient 

Manner of reading Abbreviations, we meet 3 % hem. 
with Roger, that is this fame Roger the terprer. l. 2, e. 
Lawyer. But Guido Pauzirolus* treats more 2 

largely and more expreſsly than any others 
concerning this Author Martini et Bulga- 

i etate clareſtere Rogerius cæpit qui primus * Oloiret. in L. 
in eam Pandectarum partem quam Inforti a- Mutimorio etin 
tum vocant gleſſas emiſit. x Cum enim pub- Eisel, "owm, 
lico ſtipendio non niſi Digeſtum vetus et Codi- 


cem antiqui Profeſſores interpretari teneren- 
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tur, religuas Legum partes negligentius tracta- 
bant, nec nifi privatim ſoluta ſlipe explica- 
bant, et ob id extraordinarias eas letliones 
vocabant. Sed Rogerius, ne hac quoque le- 
gum pars obſcara permaneret, in eam ſuas 
lucubrationes edidit, Primus etiam Juris 

eil er in: compendium ( quod ſummam vocant) viginti 

Latiovivus Chartarum numerum non excedens compoſutt. * 
Hunc æmulatus Placentinus etiam longe lu- 
culentiorem ſummam emifit ; tertiam ſed ina- 

* In Summa A. nem Joannes ( Baſianus ſcilicet Azonts pracep- 

ton . C. dl. for Cremonenfis) fecit,* Poſtremo vero cœ- 

cis, tcris lompletiore condita omnes ante ſe Ago ſu— 
peravit, Rogerium ain corrupte Frigerium 

„ll et Odofrea (lege Fregerium) nonnulli etiam Fridericum 

in. de a. 0mMinant.* dem de di verſis praſcriptiont- 
onibus, bus forma Dialogi ſcriplit, in quo ſe cum 
Juris prudentia loguentem inducit, nulla ejus 

Fo mortis ant Sepulchri Memoria habetur.— 

7 Kegerius, he tells us, who firſt publiſhed 
gloſſes upon that part of the Pandects, called 
Injoriatum, (that is the 24th and the 
following Books to the End of the 38th, 
thoſe, which go before, being uſually called 
by the Name of the old, the ſubſequent 
ones by that of the new Digeſt) began to 
flouriſh in the time of Martinus et Bul- 
garus. For whereas former Profeſſors, 
not being obliged by the public Salary 
they received to interpret any other Laws, 
than thoſe contained in the old digeſt and 

Code, handled the other Parts of the Law 
in a careleſs Manner, nor would explain 
them except in their private Expoſitions, and 
which from their being paid for, were called 


Extrao!dinary Lectures; our Rogerius, that 
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even this Part of the Laws might not re- 
main obſcure, publiſhed his Illuſtrations 
upon it. He was allo the firſt, who com- 
poſed a Compendium of the law (common- 
ly in that Age called a ſum) not containing 
above twenty ſheets. Placentinus ſtriving 
to outdo him, publiſhed another much more 
_ extenſive ſum. Joannes, to wit, Baſianus 
| of Cremona, Præceptor to Azo, made a 
third, which was but little regarded, But 
laſtly Azo, having wrote one much more 
complete than the former ſums excelled all 
the Authors of this kind before his Time. 
Some corruptly call this Rogerzus, Frigerius, 
(read Frogerius) others alſo Fridericus. The 
ſame Writer publiſhed a Book in the Form 
of a Dialogue, concerning various Preſcrip- 
tions, in which he perſonates oge, reaſon- 
ing with Juriſprudentia. There is 
no Account extant, either of the Time of 
his Death or Place of burial. Thus 
far Pancirolus concerning our Roger:us, But 
we have before ſhewn when he died. The 
Dialogue he mentions concerning Preſcrip- 
tions, is contained in the 17th Tome of the 
Treatiſes of eminent Lawyers, amongwhich 
alſo there is another ſmall Treatiſe of his 
on the ſame ſubject, under this title, Rogers! 
antiqui Gleſſatoris de diverſis Præſcriptioni- 
bus,—A Tract of Rogerius the antient Gloſ- | 
ſator, concerning various Preſcriptions,— 
Theſe two ſmall Books are likewiſe printed 
* with the Works of Aao, Dinus, and ſome . ;,,quc;, 1466 
other Authors, treating upon Preſcriptions, : 
in which he is ſtiled Antiguus et immortalis 
| M me- 
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memoriæ Doctor Rogerius. — Rogerius the 
antient Doctor ot immortal memory. The 
4 rinted Book of Rogerius the Lawyer, who 
i is the ſame with our Maſter Vacarius, is 
* briefly mentioned by G her in his Library. 

— This therefore was the very Perſon, to 

whom, as Joannes Sarisburienſis tells us, 

Silence was enjoined, to wit, that he ſhould 

no longer read here, as he had begun to do, 

ublic Lectures on the Imperial Law, — 

Now this Prohibition was iſſued out by 

King Stephen, about the fourtcenth Year, of 

his reign, which anſwers to the Year of 

Chriſt 1149, at which Time, it is plain, 

from what has been alrcady proved, that he 

both pablickly read and taught in England. 

And as Irnerius was the firſt — 5 at 
Bononia, or in Italy, of the Imperial Law, 
revived in the Weſt ; ſo Roger Vacarius was 
the firſt Expoſitor of it in England, as Pla- 
centinus likewiſe was at Montpelier in 
France, to wit, ſixteen years, or therea- 
bouts, after the Death of cur Raogerius, that 
is, about the Year of our Lord 1196, at 
* rrag vt which time Negerii nominis abolendi & cu- 
logum late. 1. piduls cique tenebras ſe offuſurum jactans —- 
18 He being ambitious of aboliſhing the Name 
of Regerius, and boaſting that he would in- 
volve him in perpetual obſcurity, began to 
write at Montpelier. Tis certain, as hath 
, been ſaid, that P/acentinus compoſed a Sum 
of the Code, which till the Publication of 
Azo's, was in greater eſteem among the 
learned than any other: Rogerius's Sum, 


which I believe is not now any where to be 
found 


3 33 . 


See. 4. annexed to Fl. ETA. | 165 
found, being at laſt laid afide. Placentinus - 
was alſo the Author of the three laſt Books 
of the Sum attributed to A2; and Placen- 
tinus, who certainly greatly envied the glo- 
ry of Rogerius, hints that his Sum was to 
be looked upon rather. as an Eſſay, than as 
a finiſhed work. One Magi/ter Vacarius | 
is likewiſe mentioned in a Reſcript * of , Arm = 
Pope Alexander the third, concerning a fb Ales po 
Marriage in the Dioceſe of York, and this in.c. 3. 
Reſcript is directed to him, and the Abbot 
of Fountain, and plainly coincides with the 
Time of Rogerius; but he, as hath been 
ſhewn, was made Abbot of Bee many 
Years before the aforeſaid Alexander was 
Pope, wherefore 'tis ſcarce credible, that 
that Pope would have then called him ſim- 
ply by the Name of Maſter Vacarius, and 
not have given to him, as well as he did 
to the other Abbot, the Title of his Dig- 
nity. Perhaps, that Maſter FYacarius ſuc- 
ceeded Rogerius, as Profeſſor here of the Im- 
perial Law. Glofſes on Interpretations on 
ſome Books of the Cannon Law alſo, as on 
the Sum of Bernardus Compoſiellanus, are at- | 
tributed, as it ſeems, to this our Rogerius; + Fah Cot 
but this is a maniſeſt Error, occafioned by ls. Inerpres h 
not knowing the time of his Death, he 
having departed this Life, as hath been 

ſhewn, long before, or in the Year of our 
Lord 1180. The ſingular Regard, and high 

Eſteem alſo which was ſhewn tothis eminent 

Perſon, may be learned both from his ha- 

ving been preferably to other Candidates of 

great Note, not only elected at Lambeth, 

M 2 4 by 
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by- Odo the Prior, and his Monaſtery, but 
likewiſe from his Election having been, 
with the Conſent of the Suffragans of Can- 
terbury, confirmed by King Henry the 2d; 
as well as that be could by no Means be 
prevailed on to take upon him that impor- 
tant Charge, though he was moſt earneſtly 
entreated to accept of it. Gervaſe of a) Can- 
terbury in his Chronicle, || mentions the 

| Gerraf Doro» Names of three Perſons who were propoſed 

2173. in Bibio- as Candidates, (this alſo being required by 

* _-” the Imperial Law,) + of whom this Roger 

1 Novell. Juſtin. was one. And then ſays he, Prior cum qui 

© Novell 237. . buſdam monachis affuit, et tandem Abba- 

tem Beccenſem ſolenniter elegit, conſentientibus 
utcungue Epiſcopis (ſeilicet Richardus de 

Luci ſummus tunc Anglia Juſ'tctarius, ut de 

Electione bac conſulerent, Lendinum Fpiſco- 

fos Anglia congregarat) et afſenſu regio e- 

lectione confirmata, ſinguli ad ſua receſſe- 

runt, Et Prior Cantuarienſis rediens ut 
fuum eleffum adduceret in proxi mo transfre- 
tavit. Sed ſpe ſua fraudatus eſt, quia præ- 
diflus rg nullius inſtantia induci potuit 

ad conſentiendum. Inſtitit autem Prior a- 

crius per Regem et Legatos ( Pont:ficts Ro- 

mani; Albertum et e 08, qui adhuc e- 

rant cum Rege in Normannia vim electo in- 

ferre geſtiens ut conſentiret. Sed fruſtra. Nam 
cum inſtarent Rex et Legati ſimul cum 

Priore nec prævalerent, apud Sanctam 


Barbaram (in Epiſcopatu Lexvovſenſi) in 
| Cena 


fa) Gervaſe of Canterbury. He wrote a Chronicle of the 
Reigns of Stephen, Henry the 2d. and Richard the iſt.— 
Rapin, | * 


Sec. 4. annexed fo FrETA. 
Cana Domini ab Electione eſt abſolutus. 
—— The Prior being aſſembled with ſome 
of his Monks, Roger, Abbot of Bec, was 
at laſt ſolemnly elected, the Biſhops (whom 
Richard de Luci, then high Juſticiar. of 
England had convened together at Londen, 
to conſult about this Election) howſoever(a) 
conſenting, and the Election being by the 
Royal Aſſent confirmed, each returned to 
their reſpective Reſidences. The Prior or 
Canterbury, the Day atter the Election, 
croſſed the Sea, in order to accompany h ther 
the Archbiſhop elect, but was diſappointed 
in his Expectation ; for Vacarius could by 
no Means be prevailed on to conſent to ſuch 
Flection. The Prior however the more 
ſtrenuouſly. inſiſted that he ſhould accept of 
the Dignity, flattering himſelf that by mak- 
ing Uſe bath of the King's Authority, and 
of the Power of Albertus and Theodinus, the 
Pope's Legates, at that Time with the 


King in Normandy, he ſhould be able to 


induce him to content to his Election. But 
all was to no Purpoſe; for Rogerius, after that 
the King, Legates, and Prior, had jointly 
without Succeſs preſſed him to it, was abſolv- 
ed from bis Election in the Church of St. 
Barbara (in the Dioceſe of Liſieux) on 

| M 3 Maundy 


(a) How/oever conſenting. The Prjor and Monks of Cay- 
terbury had ſtrenuouſly inſiſted on (what they called) a free 
Ele&ion,) excluſive of the Biſhops of the Province; but at 
laſt they pitched upon three anexceptionable Perſons, whom 
they recommended to Richard de Luch, in order to the ad- 
miſſion of ſome one of them, by the Biſhops and King's 
Approbation. Cart Hiſt, Eng. v. 1. p. 6 . 
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Maunday Thurſday. Florilegus (a) likewiſe 
tells us, that Anno M. C. L. XXIII. Rogerius 
Abbas Beccenfis Electus eſt in Archicpi ſcopum 
Cantuarienſem. Sed Abbas nimis Religio- 
ſus penitus contradixit—— Roger Abbot of 
Bec was, in the Year of our Lord 1173, e- 
lected Arch Biſhop of Canterbury, but the 
Abbot, being over ſcrupulons, wholly re- 
refuſed that Dignity. ob. x Montenfis 
ſays this of him.— Ile vero pretendins in- 
fermitatem ſuam noluit acquieſcere electioni eo- 
rum — But he excuſed himſelf from acquie- 


Mis. iv Biblio. ſcing in their Election, on Account of his 


——— Infirmity. 


Ralph (Y) de Diceto | likewiſe 
informs us, that VT. Non. martit ſuf; raganet 
Cantuarienfis Eccleſiæ ut de Archiepſccpi e- 
leftione tractarent ſub ediflo vocati venerunt 
Lamehedam ; et zuoniam Lanfrancus, An- 
ſelmus, Theobaldus in ea ſede tam late flor- 
erant, id idem fortune loci quodam modo de- 
putantes, in Rogerium Beccenſem Abbatem, 
(nam trini illi etiam fuerant Beccenſes) li 
non unanimiler ſaltem voce tenus concor di- 
Ter convenerunt. Orta eft tunc frimum Con- 
troverfia, quis electionam pronuntiaret in pub- 
'fico. Suffraganets hoc ad jus Epiſcopi Londoni- 
enſis ab antigno pertinere dicentibus Cantuarien- 
"fibus e contrario Monachis aſſerentibus Priorem 
ſuum bac in re potius praferendum. Pro bono 


} (4) Florilegus, ſtiled ſo from his being a choice Collector 

of the Flowers of former Hiſtorians, but more commonly 

} known by the Name of Matthew of Weſtminſter. He 
ended his Hiſtory at the Year 1307. Rapir, | 

| (65) Ralph de Diteto Dean of st. Poli in Londen, He 
wrote about the Year 1210. His Abbreviationcs Chronico- 
run, contains an Abſtrat of our Hiſtory down to the 
Conqueſt; and his {magines Hifloriarum, gives the Pourtraic- 

tures of ſome of our Kings more at length. ending with 


o 


* 


the firſt Years of King 7obn's Reign, Rapin, 


# 
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itaque Pacis, ne quid in abſentia Regis ori- 
retur diſcidii, ſalvo jure partium, Ricardus g r. Audion 
 Piftavenſis Archidiaconus in omnium & ad 
jutorio recitavit. Abbas eleftus hoc intel. 
ligens in Normannia coram Rege in prefentia 
Cardinalium Alberti et Theodoni, electioni 
facts ficut diximus, penitus contradixit. Hoc 
cum feciſſe religionis obteniu ſuſpicabantur 
nonnulli. Ab als dicebatur quod Spiritus 
fufillanimate contractus fe imparem oneri tan- 
to proteſtatus fit. The Suffragans of the 
archiepiſcopal See of Canterbury, purſuant 
to an Edict iſſued out to convene them to- 
gether, aſſembled at Lambeth on the 6th 
of the Nones of March, in the Year of our 
Lord 1173, to conſult about the Election 
of an Arch Biſhop for that See. And Lan- 
franc, Anſelm, and Theobald, having been 
highly eminent in this See, which Event the 
Suffragans in ſome meaſure attributing to 
the good Fortnne of the Abby of Bec, they 
agreed to chuſe Roger the then Abbot there, 
(the three before mentioned prelates hav- 
ing been likewiſe Abbors cf the ſame Place) 
and whether the Electors were heartily 
unanimous or not; they all however conſen- 
ted to give him their Votes. It was then 
that a Diſpute, for the firſt Time, aroſe con- 
cerning the Perſon who ſhould publicly 
declare the aforeſaid Election. The Suffra- 
gans affirming that this Privilege anticatly 
appertained to the Biſhop of London (who 
by our antient Law was Dean to the Arch 
Biſhop of Canterbury in his College of Bi- 
ſhops, or Body of Suffragans, as Wincheſter 
| 4 Was 
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was his Chancellor, Lincoln his Vice Chan- 

cellor, Salisbury his Precentor, Worceſter 
„ Lindwood ad his Chaplain, Rocheſter his Croſs- earer,) * 
Coal, Pro: the Monks of Canterbury on the contrary 
—— aſſerting, that the Preference in that Point 
ver, tzogvam. vas due to their Prior; wherefore for Peace 
Sake, and to prevent any troubles ati ng, 

during the King's: Abſence, the Right of 

all Parties being ſaved, Richard Arch-dea- 

con of Poitiers, in the public Auditory, 

declared his Election. The Abbot thus e- 

lected, being made acquainted with it in 
Normatidy, intirely, as we have ſaid, de- 

clined before the King, in the Preſence of 

the. Cardinals Albertus and Theodonus, ſuch 

his Election. ——, Some think, that he did 

this out of a Pretence of Piety. others were 

of Opinion, that he declared himſelf unfit, 

by Reaſon of his Puſillanimity, for ſo great 

a Burthen, Others again, as Roger Wendo- 

ver (b) and Matthew Paris, ic) that Electioni 

fate penitus contradixit, utrum puſilanimi- 

tatis intuitu an Religionis ncertum eft.—— 

He wholly declined his Election, but whe- 

ther 


[5) Roger de Wendover, The former Part of the Hiſtory 
which goes under the Name of Matthew Paris, to the Year 
1235, is ſuppoſed to have been written by this Roger Men- 
dover who was Prior de Bealvoir: Blakſton's Introduction to 


his History of Mag, Chart. p. 5: Rapin, 80 Ed. V. z. 
p. 531. | 


(c) Matthew Paris, a Monk of St. A bant, one of the 
moſt renowned Hiſtorians of this Kingdom. His Hiforia 

ajor contains the Annals at large of eight of our Kings 
from W; Vier the Conqueror to Henry the 3d. Rapin, 


* 
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ther thro' a Conſciouſneſs of Puſi lanimity, 
or out of a motive of Relig} on, is uncertain, 
But he is, in the printed Editions of the 
Works of theſe Authors, as well as by the 
Biographers of the Arch Biſhops, e 
called Robert. 


S E C. T. V. 


A Conjecture, or Surmiſe rather, 
concerning the Name of / acarius 
in that Age. 


E ſhall now give our Opinion why 
and how it happened, that the Name 
of Vacarius was given to either of the afore- 
faid Perſons; for *tis plain, Vacarius, and 
not as tis in the aforeſaid Chronicles, Wa- 
carius, much leſs Vicarius, as Sarisburien- 
fis has it, is the true Reading. For he cer- 
tainly could not, with any Propriety, have 
been well called Rogerius Magiſter Vacarius 
—— Roger Maſter Vacarius -— but either, 

Rogerius Vacarius Magiſter — Roger Vaca- 
rius the Maſter, or — Magiſter Rogerius 
Vacarius, Maſter Roger Vacarius——had 


that been the Sirname of his Family, or 
ſubſtituted in its Place ; but ſuch Forms of 
Speech were, I own, in thoſe Ages, as 
they are but too much now, in the higheſt 
Degree ambiguous. And for my Part, I'm 
of Opinion, that the Name Vacarius, ought 
both 


. 
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both there, and in the Reſcript of Pope A.- 
exander the zd. to che Abbot of Fountain, 
and one M. Facarius to ſtand for an appel- 
lative Name, ,by which the peculiar office 
he had taken upon him to ſet a part a Time, 
namely a Vacation, both for his Lectures 
on, and for his public Teaching of the 
Law, might be ſignified ; by which Name 
others alſo were perhaps in that Age called. 
As it was common with the Antients to 
make Uſe of Armis, Choreis, Phileſophic, 
Poſtulationibus vacare, to ſigniſy their em- 
ploying themſelves with more Earneſtneſs 
to thoſe things than any other: ſo lectioni 
vacare et profeſſioni to ſet aſide a Vacation, 
in order to exhibit Lectures on, or profeſs 
any Science, was, in the Age we now ſpeak 
of, the uſual Language. Foannes Ju- 
nuenſis in his Cathblicon ſays; Vaco, eſſe 
vel fiert vacuum. Et licet videtur ad alias 
Agnificationes transferri tamen omnes redo- 
lent illam. Dicitur etiam vaco lectiani 
© et operam do. Et vaco a lectione id eff de- 
deficio a lectione. Vaco nummis id off cares. 
Sed iſtæ omnes fignificattones redolent pri- 
mam. Cum vero dico, vaco lectioni idem eſt 
ac ſi diceretur vaco ab alizs rebus et in 
ledtioni, unde vacat imperfonale, id eſt efſe 
vacuum, vel lieitum efſe vel opportunum, 
Unde vacat mibi legere, opportunitatem le- 
gendi babes et non impedior ab alio negotio.— 
That vaco ſignifies to be, or to become va- 
cant, or void, and though it ſeems to be 
applyed to other Significations, yet all 
of them retain ſome TinQure of this their 
| original 
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original. 'Tis alſo ſaid,” I ſet a Time apart 
and apply myſelf to Reading, that is, 1 
make a Vacation for that Purpoſe, and. I 
deſiſt, or have a Vacation from Reading, 
which is the ſame as to ſay, I have laid 
reading aſide. I am vacuated of Money, 
that is, I want Money. But all theſe Sig- 
nifications have ſome Relation to their primi- 
tive one, But when I lay, Let. a Part, a 
time, or make a Vacation in order to read, 
tis the ſame as if I had ſaid, I vacuate or 
free myſelf from all other Buſineſs, and ap- 
ply myſelf to reading, whence the imper- 
ſonal Verb vacat ſignifys to be diſengaged 
from any thing, that is, to be free, or at Li- 
berty, or that it is lawful and proper to ap- 
ply oneſelf to any Affair; whence to have a 
Vacation or time to read, means that one 
has leaſure to read, and is not hindered by 
any other Buſineſs. Hugh Pifanus,* in his . Hase. Piſs. 
Work concerning the derivation of Words, zu i Bin 
uſes almoſt the ſame terms.—Certainly as a5. 
from aquari, arbitrari, parare (in the ſenſe 
that parare et comparare, ſtand for & inter fe 
conventre) the words aquari us, arbitrarius, W 
pararius. and other ſuch like, are by the rien, in Fall 
Antients, according to the ſame rule, juſtliy 
applyed to fignify different things, bearing 
ſome Proportion to the Primitive Words. ; 
ſo perhaps the daring Barbariſm of the Mo- 
derns, not without being grounded on the 
Examples and Analogy of the Antients, 
formed according to the Senſe we have men- 
tioned. Vacarius a vaco, thereby particular - 
ly 3 him, who, above all others, 

dili- 


* 


* it 
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diligently applyed himſelf to, or ſet a time 
or Vacation a Part, for making Lectures, as 
| undoubtedly our Rogerius did, Certainly | 
| Vacarius, may thus with leſs impropri- 
ety be derived from Vaco, than Accurſws 
Et - Accu, cl. from Accurro. Now even Accurſius him- 
| & Scratas Con. ſelf, I by every one tiled the idol of the 
C6 in del f. Lawyers, on the Words of Caius upon the 
tera. i. Law, concerning the Conditions of an Heir's 
taking upon him the name of another, 
which muſt be underſtood to extend only 
to reputable, not to infamous or baſe names, | 

ſays thus, Inſtituo te bæredem ji imponas 

tibi nomen meum ſcilicet Accurſium, quod 

eft Honeſtum nomen didtum quia accurrit et 

- ſuccurrit contra tenebras jnris civilis. Secus 

fi dixi fi imponas tibi-nomen Veſpillo quod eft 

tur pe nomen. I appoint you my Heir, 

on condition you take upon you my Name, 

Odofred. in to wit, Accurſius, which is allowed to 

won be a Name free from any Imputation of 

tie te Emeadat. Infamy, becauſe he that bears it, is aſſiduous 

to prevent, and remedy the darkneſs hang- 

ing over the civil Law; on the contrary 

ſhould J fay, if you conſent to take upon 

+ Toſe. loſtit. YOU the Name of Veſpillo; that being an infa- 

tir. & Doratio- mous Name, And it is not much to be 

aliud, wondered at, that in thoſe Ages, ſuch Com- 

| poſitions or Derivations of Names were fre- 

quent, ſince we even meet with authors, 

who doubt + whether Juſlinian himſelf 

was fo called from Juſtice, or from his hav- 

Theo. ing been the Son of Ju/fin, whoſe Nephew 

vl. wr. 14 L L indeed he was by 2 ſiſter's ſide, his Son 

only by Adoption, And they, in order to 

| confirm 
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confirm ſuch trifling conceits, apply the fol- 
lowing words of Juſtinian F— conſequentia 
nomina rebus eſſe ſtudentes.— We endeavour- 
ing that Names ſhall flow from the Things 
themſelves—whence alſo they tell us, tho' 
very ridiculouſly, that he was called Flavus 
(inſtead of Flavius) quia taliſ erat coloris. 
From his being of a Yellow Complexion. 
But indeed in the printed Novells F of 
Theodoſius, almoſt the fame Word a Vaca- 
rius, to wit, Vecarius occurs. Et apud illuſ- 
triſſimas Præfecturas, ſo tis there, et apud 
Vecariis Rectores Provinciarum de quolibet 
negotio pulſari, &c. But this, beſides many 
more of the like nature in the aforeſaid 
printed Copies, is a moſt groſs Error. It 
ought, inſtead of Vecariis, to be read Yire; 
Clariſſimes, (or Vi. Clariſs. whence Vecariis 
is in that Place, without any Ground, form- 
ed) Rectors, &c, This is evident from the 
above cited Manuſcripts of the Miſcellaneous 
Law Collections of William of Malmſbury, 
now in my Poſſeſſion. 


SECT 
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SE CT. VL 


What engaged King Stephen to pub- 
liſh the aforeſaid Edict, which 


was either ſpeedily revoked, ot 


came to nothing. The Monks 
were about the fame time, by a 
Pontificia! and Synodical Inter- 
dict, prohibited to teach the Ci- 
vil or Imperial Laws out of the 
Limits of their own Monaſteries. 


I is not very ſurprizing, that King Ste- 


I Pen ſhould at that time by an Edict 


prohibit both the Uſe of the Roman Laws, 
and. of the Books, wherein they were con- 
tained ; brought, in the Manner we have 
related, into England by the Domeſtics or 
Attendants of Theobald Archbiſhop of Can- 
terbury, and doubtlefs under his Protection ; 
fince the King was then in the higheſt De- 
gree inraged againſt him and had pro- 
{cribed him for going, þ without his Leave, 
to the Council of Rheims; () though the 

Arch- 


(5) Rheims, This general Council was called by Pope 
Fugenius the zd, in the Year 1148, and the Biſhop 
of Wincheſter, craftily contrived that Theoba/d ſhould 
be ſummoned to it, in order that he might incur the Diſ- 
pleaſure, either of the Pope or King St-phez 

Parker Hift. de Antiquit, Britan. Eccleſ, p. 127 Bias. 
Cencil. General, Tom g. p, 616, | 


* 
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Archbiſhop was not behind hand with 
the King, for he in his turn had taken upon 
him to interdict the Kingdom. And it 
can ſcarce be doubted, but that Henry, then 
Biſhop of Wincheſter, who. was in the 
higheſt Favour with the King, and always 
endeavoured, with his utmoſt Might, to op- 

| Poſe (5) Theobald in his Deſigns, heartily join- 
ed the King in this Affair, to wit, That the 
Public Lectures of the Imperial Law, and the 
Books of Juſſinian, of which Theobald's 
Houſehold, were the firſt Promoters here, 
and from thence began to make a conſidera- 

ble Figure, might be diſcountenanced, and 
the Uſe of them prohibited. Roger Bacon, & Roger. Bc. 
(e) that moſt celebrated Philoſopher and Ma- d. e ase 
thematician of the Franciſcan Order, who i925 Me in 


a : Bibliotheca Cot- 
wrote under Edward the Firſt, mentions w. 


likewiſe 


) To oppoſe Theobald, One great Source of the Enmity 
between theſe two Prelates, was the Legateſhip. On 
the Death of William Archbiſhop of Cas terbury, Prede- 
ceſſor of Theobald, Henry Biſhop of Winchefler, the King's 
Brother, had obtained from Pope Ianacence the 2d a Grant of 
of this Dignity, and for ſome Years exerciſed his Legatine 
Power by calling Synods, &c. to the P:ejudice of Theobald 
who was then Archbiſhop of Canterbury, and who, as Pri- 
mate of the Church of EVgland, looked upon himſelf as the 
natural legate of the Pope. However Pope Innocent dy- 
ing the 24th of Sept. 114 Theobald prevailed on his Suc- 
ceſſor Celeſtine the 2d not to renew Henry's Power, but to 
confer the Poſt of Legate on himſelf. 

Parker, ———Cart's Hi. Eng. v. 1. p. 645. 


(c) Roger Baton, a learned Eng. Monk of the Franciſcan 
Order. He was born, near [!ch-fter in Somerſeiſtire, in the 
Year 1214, and was deſcended of a very antient and ho- 
nourable Family. He was a Prodigy of Learning, and 
dyed about the Year 1292. 
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likewiſe this prohibitorial Edit, —Rex qui 

dem Stephanus allatis legibus ITtaliæ in Augli- 
um publico Edicto probibuit ne ab 1 * reti- 
nerentur.— King Stephen, indeed, lays he, 
by a Public Edict, forbid any one to retain | 
the Laws brought from Italy into England ; 

But Theobald being afterwards reinſtated in 
the Kings good Graces, and this Matter 
as is not uncommon, undergoing a ſe- 
cond Conſideration, that Edict, having been 
either revoked, or having fallen to nothing, 
proved of no Effect; wherefore, notwith- 
ſtanding that Edict, the Juſtinean Books 
were retained; Lectures, and a public Pro- 
fefſion of the Imperial Law allowed of : 
which, the ſame Joannes Sariſburinſis above 
mentioned, who flouriſhed at the very Time 
when Silence was enjoyned the aforeſaid 
Roger Vacarius, the firſt public Profeſſor of 
the Imperial Laws here, expreſſly takes No- 


\Peleratc, . tice of. For he immediately adds 1 — Sed 


Deo faciente, eo magis Virtus legis invaluit, 
no eam amplius nitebatur Impietas infir- 
mare.—But the more Impiety endeavoured 
to invadilate the Law, the more, through 
divine Aſſiſtance, its power prevailed. 
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SE C T. VII. 


Concerning the Exgliſb Lawyers in 
that and the preceding Ages. 


Erſons ſkilled likewiſe in other Branches 


of Literature in the preceding Ages, 
applyed themſelves in earneſt to the Study 
of the Laws and antient Cuſtoms of Eng- 
land, as far as they related to it's public and 
civil Government ; and the Lawyers and 
Judges of the Courts, were choſen out of 
this Number. And theſe, according to the 
difference of their Education, Quality, Dig- 
nity, and Conveniencies, lived either in Mo- 
naſteries, Academies, the Families of the 
more eminent Biſhops, in Colleges, or elſe- 
where. Now they made no public Uſe, 
in this Nation, either of the Juſtinian, or 
Theodoſian Bodies of Law, but only fol- 


lowed the Cuſtoms of their Anceſtors, and 


the Law of their Country, which before 
was, and down to our own times, {ſtill 
continues to be called the Common Law of 
England, which was in the time of the 
Anglo-ſaxons called, vuelopihnre, ſecular or 
mundane Law, in Contradiſtinction to 
Loverpibre, Or the ſacred Law, as may 
| be plainly ſeen in the Laws of the Angloſaxons, 
That is to ſay, they made Uſe both in their 
Studies, and in the Courts of ſuch Deciſi- 
ons only as were ſettled before their Time, 

| _— not 
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not unlike thoſe we find in the Annals of 
the Law received at preſent among us; and. 
they relied only oa the Grounds of ſuch 
Deciſions, on their mutual Analogy, and on 
the Laws which were, as the Nature of 
Things required, varioufly renewed and 
changed. Of this kind, were thoſe three En- 
ghſh Lawyers, who flouriſhed under the 
reign of }/;lliam the firſt, that is, about the 
Year of our Lord 1050, long before the 
Roman Laws were introduced hither, to wit, 
the Monks Sacclus, and Gedricus, and AV. 
Winus, Rector of the Church of Sutton 
whom we find, by an anticnt Regiſter * of 
this Monaſtery of Abingdon, to have been— 
legibus patriæ optimò in//itutes—thoroughly 
acquainted with the Laws of their Country, 
in which we read alſo—ers tantum ſecularium 


Jacuudiam et præteritorum Memoriam even- 


torum inſiiiſieut cæteri circum quaq; facile, eo- 
rum ſentenl iam ratam fuiſſe, guum edicerent, ap- 


probarent. Sed et alii plures de anglis Cauſidicis 


ter idtempus in Abbatia iſta habebantur quorum 
collationi nemo ſatiens refraga batur, quibus 
rem Ecclefie publicam tuentibus, ejus oblocu- 
zores elmgues fiebant. that they delivered 
themſelves with ſo much Grace on ſecular 
Affairs, and had treaſured up in their Me- 
mory, the Knowledge of ſo many former 
determined Caſes (plainly intimating, that 
they were thoroughly verſed in What we 
now call the Annals of the Law) that every 
body, as ſoon as they were made acquaint- 
ed with their Determination, readily acquieſ- 
ced in it. There were like wiſe about that 

| | Time 
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Time (as we read in the ſame Regiſter) 
many other Engl;/þ Lawyers in the afore- 
faid Abby, whoſe Counſel were approved 
of by all wiſe Men, and the Detractors of 
the Church, whenever theſe Lawyers un- 
dertook the Defence of its public Affairs, | 
were always put to Silence. And William + roy. de Ho- 
the firſt, tis ſaid, in the fourth Year of his 1 547. l. 
Reign, to have ſummoned to London from gan. Francofart 
all the counties of England Anglos 608, dem ip- 
riobiles ſapientes ef Lege ſua eruditos, ut ck Ni in 
eorum et Jura et Conſuetudines ab iffis au- Prion. Cor 
diret— His Engliſh Nobles, Wiſemen, and 
learned in his Law, that they might inform 
him of their Laws and Cuſtoms. And our 
lawyers, as well before as after, down to 
the Time of the Imperial Laws having 
been in ſome Sort admitted both into the 
public Places of Study, and into the Courts, 
were not primarily trained up in the Know- 
ledge of any other Law, (unleſs perhaps we 
except ſome Heads of the Pontificial Law 
in daily Uſe) than that of their own Coun- 
try--Ranulphus(a) * invictus Cauſidicus--Ra- = cut, un- 
nulpb, that unvanquiſhed Lawyer, High u, et re” 
Juſticiary to King William the 2d, in whoſe . Francofert, 
reign the Clergy, for the moſt Part, filled 
up the Places of the learned, even with re- 
gard to the Engliſh Laws, to which they 
cloſely applicd themſelves, was of this kind, 
Wilkam of Malmsbury alſo plainly intimates 
as much, where he tells us, that in the Reign 
of the ſame King William —— Nulls Cle- 

N 2 ricus 


%) Ranz/þ5, i, e. Ranulph Flambard Biſhop of Durban, 
; Cort, Hitt, 1. b. p. 456. 
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ricus niſi Caufidicus— Clerks were all Law- 


yers. — And about the ſame time that the 
Imperial Law thus began to be received 


here, as well as in other Parts. — Aubery de 


Ver, Earl of Guiſnes, chief Juſticiary under 
655 King Stephen, was, tis evident, in a high 
degree, eminently learned, and thoroughly 
verſed in the Knowledge of our antient and 


common Law, without the leaſt compoſi- 


* Flift, Novell. 


1. 2. an. 1839, 


tion of the imperial Law. This is the very 
Perſon, called by /J/://:am of Malmsbury,* 
Albericus de Ver, Homo cauſarum varietati- 
bus exercitatus— Aubery de Ver, one tho- | 
roughly verſed in a Variety of Cauſes; the 
fame is affirmed of him by Roger Wendover, 
Matth:w of Paris, and Matthew of ef. 
minſter, who morcover ſtyle him, as he 
really was, Comitem Albericum de Ver 


Earl Aubery de Ver, he being at that Time, 


* Earl of 125 in Nor mandy. Aubery de 
Vere, 


| 


) King Stephen. It appears from Dvgdale, that he was 
alſo Chief Juſticiary, in the latter Ends of the Reign of 
Hen. iſt. Dug. Chron. Ser. p. 2. 


( Farl of Gniſnet. He was Son of Aubery de Vere, 
who came over with William the Conqueror. He was 
not only chief Juſticiary, but was alſo made by King 
Hey, Chamberlain of England. He conducted the 
Defence of King Stephen, who had been ſummoned by 
his Brother Henry Biſhop of Mircheſier, the Popes Legate, 


to appear at a Synod at Wincheſter, for having impriſoned 


ſevetal of the Biſhops and diſpoſſeſſed them of their forti- 
fyed Caſtles ; and told the Legate, that the Biſhops had 
been puniſhed, not as Prelates, but as the Kings Subjects 
and Servants. He was killed the next Vear 1140, in a 


popular Tumult at London, being the 5th of the ſaid King's 
Reign. 


Merant's Hiſt. Lex, p. 292. Rapin. 
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Vere, Son of the aforeſaid Earl, who was 
killed in a ſeditious Tumult at London, ae 
was created by the Empreſs Matilda, as 

well as by her Son King Henry the ſecond, 

the firſt Earl of Oxford, from whom, by 

the Male Line, Aubery de Vere, Son of Ro- 

bert, the late Earl, a moſt noble Youth, 

the twentieth Earl cf Oxford, derives at this 

Time the ſame Name and Tie. But as 

Roger the Monk and Prior of Bec, read, as 

we have ſhewn, publick Lectures here, fo 

it was likewiſe at that Time cuſtomary for 

other Monks, as well ont of, as within their 
Monaſteries, to apply themſelves both in the 

Courts and Schools, to the Study of the 
Imperial and Engliſh Laws ; which Cuſtom 

indeed greatly prevailed, even ſome Ages 

before Rogerius, as well as for a ſhort 

Time aſter he had been Profeſſor, in this 

Nation, But it muſt be likewiſe con- 

feſſed, that the aforeſaid Cuſtom, about 
fourteen Years after he had finiſhed his 
Lectures here, as far as relates to the 
Reading of Lectures out of Monaſteries, ei- 

ther plainly ceaſed, or ought ſo to have done, 

in Obedience to the Pontificial Law : Pope 
Alexander the third, hiving in the Year of v . 0" 
our Lord 1164, decreed in à Synod held « »5. 


. . Et in Cong), 
at Tours ut nullus * omning poſt votum Reli- Tem. 3. par. . 
gionis, pojt faclam in loco aliquo profeſſionem, 7, ** 
ad Phyſicam Legefve Mun#danas legendas per- A.M 
mittatur exire. Si vero exierit, et ad Clauſ- a. 
. 0 . ppend, 2 Con- 
trum ſuum infra ſpatium duorum Menfiam el. Lacan. 3. 
non redierit ſicut excommunicatus ab qmnibus © 7e 5+ 


evitetur, et in nulla Cauſa, fi patrocinium 
N 3 Pr es 
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ræſiare woluer it. audiatur. Reverſus autem 
in Choro, Capitulo, Menſa etcæteris, ulti- 

mus Þ atrum extji at. e -( ni ii forte 2 Miſe- 

ricordia aft/iolice Sedis) totius promotionis 
ſperm amittat. Epijcopi vero, Abbates, Prio- 

res, taut enormitati conſentientes et non corri- 
gentes ſpolientur pro ris, honoribus ; et ab Ec- 

cleſio tminibus arceantur.— That no Per- 

ſon whatſoever, aiter he had taken the Vow, 

or been admitted to a Profeſſion in a reli- 

gious O der, ſhould be allowed to teach, ei- 

ther Phyſic, or the Civil Law, out of his 

Monaſtery ; but if he ſhall leave his Con- 

vent, and not return to it within two 
Months, let him, as an excommunicated 
Perſon, be avoided by all the faithful, and is 
by no Means, ſhould he attempt to defend 
any Cauſe, to be heard, and on his Return, 
he is, both in the Choir, Chapter, Refec- 
tory, and all other conventual Offices, to 
take the laſt Place after all the Brethren 
and let ſuch a one, unleſs perhaps he (thro' 
the Mercy of the Apoſtolic See) be diſpenſ- 
ed with, be doomed to loſe all Hopes of. 
Promotion; and let the Biſhops, Abbots or 
Priors, who connive at, and do not puniſh 
ſo great an Enormity, be deprived of their 
reſpective Honours, and forbidden Entrance 


Lr . into the Church. Pope Honorius the third, || 


cretal, I. 5. tit, 


27. 


likewiſe afterwards confirmed the ſame 
Conſtitution, and this very Canon of the a- 


1 C. Greeoni0ns foreſaid Council of Tours, is inſerted in the 


E xtra tit. Ne. £ 5 
Clerici vel Mina Gregorian Body + of Decretals, And it 


chi ſccular. Re- 


Betis & c, C. 5 


may 
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may from hence be plainly concluded, that 
it was before that Time cuſtomary with o- 
ther Monks, as well as with our Roger 
Monk of Bec, to make public Lectures on, 
and to teach the Imperial and other Laws, 
both out of and within their Monaſteries, 
and that they afterwards alſo taught the 
ſame Laws within their own Precincts. 


; CHAP. 
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CHAPTER VIII. 


— 


— 


SECTION I. 


What Uſe our Anceſtors made of the 
Juſtinian Body of Law, from 
King Stephen (in whole Time it 
was firſt brought hither) incluſive 
of the Reigns of Henry the ſe- 
cond, Richard the firſt, and John, 

Kings of England. 


| H E Public Uſe, ſuch as it was, of 
f the Ju/tinian Laws, bore a Sway 
here from the time, as we have be- 

fore obſerved, of their being firſt brought 
and read in England, in the Method of 
Study, in the Practice and Determinations 
of the Courts, and in giving Opinions. Nei- 
ther was the Edict of King Stephen, as hath 
been from Sarisburienſis before noticed, any 
obſtacle thereunto. The aforeſaid King 
Stephen dying ſoon afterwards, his Succeſſor 
King Henry the ſecond, ſo effectually for- 
warded the Views of Arch-Biſhop Theobald, 


and 
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and thoſe under him, that ſrom that Time, 
thoſe very- Laws were, with more Safety, 
cheriſhed here, and held, at leaſt by ſome, 


in much greater Eſteem than before. There 


are, with regard to this matter, very re- 
markable Specimens extant, both in the 
above Joannes Sarisburienſis, who, being 
greatly careſſed by Theobald, was on that 
Account a very leading Perſon in his Houſe- 
hold, which had thus firſt introduced the 
Imperial Laws into England, and in Petrus 
Bleſenſis, (d) his Diſciple, Arch-Deacon of 
Bath, and Chancellor ot Canterbury. The 
afore ſaid Sarisburien/is, in ſeveral Places of 
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his Policraticum, * produces out of the =. joan Saricbu. 
Poliorat I. 4. + 
2. e. 6. J. 5. C, 
13, 14 15. 16. 
i. 7. C. 20. 


tinian Body of Law, many Teſtimonies 
relating to this Subject, and cites them, as 
if thcy were at that Time in Force here, 
or at leaſt as it he looked upon them in that 
light, and that the very Royal Law like- 
wiſe, which we have before treated of, was 
then common in the Mouths of our Coun- 
trymen. The ſame Author, in an Epiſtle 


of his to an anonymous Perſon, & though , hn. Sit, By 


its maniteft it was to ſome Enzl:/+ Prelate, és. 


conſequently relating to ſome Affairs of the 
Eng- 


(%) Peter Bleſinſis (Blois in the Pioceſs of Cartes) Arch- 
deacon of Ba, was one of the molt learned Men of the 
12th Century, inſomuch that he was highly eſtezmed by 
the greateſt Princes and Prelates of his time, and was made 
Preceptor to Milian ed King of Sicily. Afterwards 
Henry the 2d King of Eagland, kept him a moſt always at 
his Court, He continued IA Riitory to the Year 
1117, the 7 He.. 

He wrote the Life of Hen. the 2d, but it's not known 
what is become of it, and dyed at Bath about the Year 
J2C4. Colhher. Wheare, Tanuer. Nicolſon, 


| 


- 
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Enxgliſb Nation, as plainly appears from the 
Mention made in that Letter of the Church 


of Lincoln) has theſe Words ——ea cauteldã 
diligeutie verſare in talibus, ut videri non 

Hboſſis ſitire pecuniam delinquentium, fed quod 

| Pallorem decet, quærere Salutem Animarum. 

Nojti fiquidem quod et Seculi Leges eos acer- 

biſſime puntunt lege Julia Repetundarum, qui in 

faciendis ex officio F et non faciendis ſordidum 
ſeetantur lucrum. —You muſt proceed in 

Affairs of this Nature, to wit, in the Exer- 

ciſe of the Eccleſiaſtical Juriſdiction, with 

that cautious Diligence, that it may appear 

you no way covet the Money of the De- 
I!mquents, but that you rather aim, as be- 

comes a Paſtor, at the Salvation of their 

Souls; for you know that even according to 

the very civil Law, thoſe, who in the Exe- 

cution of their Office, perform, or omit any 

Duty for the Sake of filthy Lucre, are to be, 

by the Julian Law relating to Bribery, ſe- 

verely puniſhed, This Author in the above 

** Place, as well as in his Policraticum, 4 points 
Policrat, 1, 5, c, at the Lex Julia repetundarum—the Julian 
* Law concerning Bribery that being, both 
in the Digeſt and Code, the very Title of 

that Law—as of a Law, which he judged 

to be one of thoſe at that time received in 

ſome Meaſure by the Engliſh. And he 

elſewhere ſays, that nec jura civilia nec Le- 

ges, neither the Civil Laws, nor thoſe of the 

Realm, decree Children unlawfully begotten, 

to be upon an equal Footing with ſuch as 

* Jo. Sari, Ep, are born in Wedlock ; this he tells us“ in 
wa his Epiſtle to Pope Alexander the Third, in 


7 
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which he gives him an Account of a Cauſe, 
which hed, been debated both before him, 
as a Judge delegated here, as well as in the 
King's Court, between Richard de Anſley, 
Nephew, by the Siſter's Side, of William 
de Sackville ; and Mabilia de Frevill her 
Daughter, concerning the Succeſſion to the 
Goods of the deceaſed Malliam. The queſ- 
tion was, concerning the Birth of Mabilia, 
whether it was ſpurious or legitimate, The 
Matter was, according to Cuſtom, reſerred 
by the Judges of the King's Court, to the 
Examination of the Ordinary, but upon en- 
tering on the Examination and Diſcuſſion of 
this Matter, Legum Principum et (ivilium, 
The Laws of Princes, and the civil as well 
as the canon Laws, were conſulted, and the 
Joint Authority.—Legum et Canomum—of 
Laws and Canons, was equ. ally produced; 
by the Former of which Laws the Impe- 
rial are manifeſtly underſtood — s 
Advocate alſo then preſent, endeavouring to 
maintain her Cauſe, both from her Parent's 
Ignorance of the Law, and from the great 
length of Time, they had been married, 
produces, as a Precedent of great Authority 
towards determining the Point then before 
the Court, a Reſcript of the two Imperial 
Brothers, concerning the inceit ous Mar- 
riage of Flavia Tertal a, contracted through 
ignorance of the Law, and which had ſub- 
ſiſted, without being called in Queſtion, a 
great many Vears; but I have never yet met 
with, either among the Jinian Laws, or 
any 
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any where elſe, that Reſcript. Perhaps the 
aforeſaid Advocate produced it from ſome 
copy of the Gregorean Code, more complete 

3 than the Fragments come to our hands, or 
LE likely from the Code“ of Juſtus Papirius, (e) 
— aa containing the Conſtitutions of the Imperi- 
al Brothers, which in my Opinion, is at 
this time no where extant. Here are the 
words of the Reſcript. MONEMUR et tem- 
poris diuturnitate quo ignorantid Juris in 
matrimonio avunculi tui fuiſti, et quod abavia 

tua collocata es, et numero hiberorum, I14d- 
circoque, cum bac omnia in unum concurrant, 
confir mamus ſlatum liberorum veſtrorum in eo 
matri monio gue veſilorum {lege quæſitorum) 

quod ante annos, XL. concitatum eſt, proinde 
atque ſi legitime concepti eſſent. We have 
taken into Conſideration the length of time, 
during which, through Ignorance of the 
Law, you remained in the married State 

with your Uncle, your having likewiſe been 
given away by your Grandmother, together 

with the number of your Children; Where- 

fore we, all theſe Circumſtances concurring, 
confirm, as requeſted, the Condition of your 
Children in that marriage, it having been 
conſummated upwards of forty Years, in 

the ſame Manner as if they had been law- 
fully begotten. And there are undoubted- 

ly in the Policraticum of Sariſburienſis, ſome 

| Frag- 


(e) Juſtus Papirius a Rowan Lawyer, who flouriſhed in 
the Reigns of the Imperia] Brothers, and Marcus Aurelius, 
and collected their Reſcripts. 

Grot. de Vitis Fur iſconſult, p. 163, 
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Fragments of the Antients, which are no 
where elſe to be met with. It appears from 
the Writings of the afored Peter, Archdea- 
con of Bath, called alſo Bleſen/is, that he, 
+ as well as many others, who lived toge- x Pet. Bleſeac. 
ther in the Family of Thomas Arch-biſhop of f. 8 
Canterbury, in the reign of King Henrythe 2d, 4puſcul P. 431. 
cloſely applyed themſelves here to the Study 
of the Imperial Law. He indeed afterwards 
ſtudyed Divinity, but at the fame time, 
what kind of uſe was then made in this Na- 
tion of the Imperial Law by the Civilians, 
may be collected from what he has, whilſt 
he ſtudyed the Law, delivered down con- 
cerning himſelf, and thoſe of the ſame 
Profeſſion, - who lived together with him in 
the Family of the aforeſaid Archbiſhop, In 
Domo Domint mei Cantuarienſis Archiepiſco- 
pi viri literatiſſimi ſunt, apud quos invenitur 
omnis rectitudo Juſtitiæ, omnts cautela pro- 
videntiæ, omnis forma Doctrinæ. Iſti poſt ora- 
tionem et ante comeſtionem, in Lectione, in Diſ- 
putatione, in Cauſarum deciſone jugiter ſe exer- 
cent. OMNEs QU #ST1IONESREGN 1 NO DOS 
REFERUNTUR AD NOS, Que cum inter ſocios 
noſtros in commune auditorium deducuntur, 
unuſquiſque ſecundum ordinem ſuum fine lite 
et obtrectatione ad bene dicendum mentem ſuam 
acuit, et quod ei conſilioſius videtur et ſanius, 
de vena ſubtiliore producit. Quod fi Deus 
minori que potiora ſunt revelaverit, ejus ſen- 
tentiæ fine omni in vidia et depravatione uni- 
verſitas acquieſcit, — Very learned Men, 
ſays he, are to be found in the Family of 
my Lord, the Archbiſhop of Canterbury, 


among 
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among whom, all Uptightneſs of Juſtice, 
all cautious Foreſight, every kind of Litera- 
ture, 13 to be met with. Thoſe Perſons con- 
ſtantly after Prayers, and before their Refec- 
tion, exerciſe them!ielves in Reading, Diſpu- 
tation, and deciding of Cauſes, ALL THE 
'KNOTTY QUESTIONSWHICH ARISE IN THE 
K1NnGvom, are referred to us, which being 

ropoſed to our Aſſociates in the Common 
Hall every one, according to bis rank, with- 
out Contention, or Reflection, endeavours to 
ſpeak to the Purpoſe, and diſplays, according 
to the very beſt of his Capacity, whatſoever 
appears to him moſt prudent and ſound, 
But the whole Body, if God is pleaſed to 
reveal to one of the Juniors any thing pre- 
ferable to what has been before offered, 
acquieſces, without any Envy or Cavil, in 
his Judgement. Not very long after, (7) 
Sylveſter Giraldus Cambrenſis, who flouriſh- 
ed in the Reigns of King Nichard, and king 
bot. b. ö. 621 Jobn, in his Diſtinctions, æ concerning the 

140. © in apuſ- Inſtitution of a Prince, cites, under the 

cor . 497 Name of Elements, the Inſtitutes of Juſti- 
nian, ſuppoſing them, as the firſt Principles 
and Rudiments of the Law, ſimply and 
abſolutely ſo called, to have been alrea- 
dy received among us. 12 Elementorum 


libro 


(f) Silvefler Giraldus Cambrenis, He was of Noble Ex- 
traction, and born in 1146, in Pembrokeſpire, His Family 
Name was Parry. He was one of the moſt learned and 
eloquent Perſons of his Age. Attained to great Honours, 
was the Author of many Treatiſes, and a great Enemy to 
the Monks. He lived to be upwards of Seventy, and was 
interred in the Cathedral Church of St. David's, 


Tarner Bib, p. 323. 
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libro ſcriptum, in capite reperies Impe- 
ratoriam majeſtatem non ſolum arms de- 
coratam ſed et legibus decet eſſe ornatam.— 
In the Beginning of the Book of Elements, 
he tells us, you will find it written, that Im- 
perial Majeſty, ought to be able, not only 
to ſhine in the field, but to be alſo well 
verſed in the Law. Theſe are the firſt 
Words in the Preface to the Inſtitutes of 
Juſtinian. It is true indeed, that theſe In- 
ſtitutes were, as it is plain from the Cigjacian, 
and the other Editions which copy after it, 
publiſhed alſo from ſome antient Manuſcript 
under the name of Elements, and even Fuſ- 
tinian himſelf calls them hyzzthat Name in 
his Preface, (g) Gerva/e afM:/bury likewiſe, 
in a Treatiſe of his, < 
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zerning Imperial * * Gervaf, Til- 
bur. M(s. in Bb. 


Paſtimes, addreſſed to the Emperor Otto the tis, Cortoaians, 


fourth, ſpeaking of his Country Brittain, 
and of its Length, and Breadth, takes the 
Proportions of its Extent, from the Digeſts, 
as from Bgþks, allowed by every one, of 
Authority Aere. This Author flouriſhed in 
the Reign of King John. Hæc Injula om- 
num uberrima in longum extenditur octingen- 
tis miliaribus, in latum ducentis. Vicents ita- 
que millibus paſſuum pro dietis computandis uf 
F. fquis Cautionibus l. I. protenditur in lon- 


gum quadraginta dietis, et in latum decem. 
Our 


(g) Gerwaſe of Tilbury. He was Nephew to King Hex. 
the 2d. and ſuppoſed Author of the Black Book of the Ex- 


chequer, 
Nicel/an. p. 61. 


* j 0 . 
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Our Ifland, fays he, the moſt plentiful. of 
any in the World, is in Length, 800 Miles 
(in this his Account following Bede) in 

Breadth 200, allowing therefore 20, ooo Pa- 
ces for a Day's Journey, as in the Pand di, ſi 
quis Cautionibus i 1. it is in Length 40 Days 
Journey, and in Breadth 10; for Gaius, 
citing that Title and Law, has theſe Words, 
Vicena millia Paſſuum in ſingulos dies dinu- 
merari Pretor jubet, &c. The Prætor orders 
that 20,000 Paces ſhall be looked upon as 
the Standard of a Day's Journey, which 
was likewiſe formerly received by our own 
Lawyers, in what they call Fournees Ac- 
comptes, fourneys Accompts, or Dietas com- 
putatas, a computed Day's Journey. And 
that highly magnified Viſion of the Monk of 
Eveſham, pretended to have happened in 
the Year of our Lord 1196, or in the Reign 
of King Richard the Firſt, ſufficiently proves, 
how greatly England abounded, even in thoſe 
Days, with the Students in the Imperial 
Law. A Clerk, formerly this Monk's inti- 

$ feud. Mat. mate Acquaintance, is therein repreſented S 

Roger Wendover to be in the third Place of Puniſhment, in 

we #3. Purgatory. Atque hic ſuo tempore eorum quos 
Legiſtas et Decretiſtas appellant peritiſſimus 
habebatur, unde in redditibus. And this, 
ſays the aforeſaid Monk, was reckoned 
the moſt learned of all the Civilians and Ca- 
noniſts of his Time, whence in the Reve- 
nues (fo Mathew Paris has it] but it ought 
as appears from a very antient Manuſcript 
Which I have by me of that Viſion, to be 
read thus, earum etiam facultatum Auaitores 

i 
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in Scholts quam plurimos inſtituerat et ſu- 
binde Magnatum familiaritem ſibi cencili- 
arat. Hinc redditibus. (He had trained up 
alſo a great many Diſciples in the Schools 
of the aforeſaid Faculties, by which means, 
he by Degrees inſinuated himſelf into the 
good Graces of the great Men. Hence he 
by the Revenues) Eccleſiarum ampliatus, &c. 
—— of the Church becoming rich, &c. 
'Tis evident the above Author, ſpeaks in 
this Place of ſome Civilian or Canoniſt, 
who was either of our own Nation, or had 
lived here, and been a Profeſſor among 
us; Wherefore the learned in the Imperial 
Laws, were at that time, or about forty 
Years from the firſt public Lecture of Va- 
carius uſually called from that Law a- 
mong us, Legiſtæ, Civilians ; and ſuch as 
were Profeſſors of the pontificial Law, 
were ſtyled Decretiſtæ, Canoniſis. And theſe 
| likewiſe taught at that time both the Civil 
and Canon Law, in ſeveral other Schools. 
The ſame Monk informs us, That this 
Clerk alone had brought up here a great 
many Lawyers, and that he was looked up- 
on as the moſt learned of them all ; upon 
which Account there is alſo good Ground 
to believe, that from the time of Rogerzus, 
or thereabouts, a conſtant Uſe was made 
here of the aforefaid Inſtitution, both with 
Regard to the Civil and Canon Law ; 
And that the ſame Uſe continued likewiſe 
among us, till the Authority of the Pope 
was by Act of Parliament aboliſhed in 
this Nation, For, from that Time, all the 

| O ö rub- 
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public Lectures, Profeſſorſhips, and Digni- - 


ties in our Univerſities, regarded not the 
Pontificial, but the Civil Law only. All 
thoſe who during the aforementioned Ages 
Joined the Studies of the Imperial Law to 
that of their own Country were among us 


* Vid. Vitonem ſaĩd to be—/egum etiam mundanarum fe- 
an ie lr P. Titi * learned alſo in the Secular Laws. 
ris an, 120. b. Neither do I find that Authors in that 
Age, always made a plain Diſtinction be- 

tween the Profeſſors of the Imperial, and 

thofe of the Engliſh Laws here. Both feem 

to have been, at leaſt by ſome, called 

Civil, the Uſe of them being, though after 

a very different Manner, allowed of in our 

Courts. The following Lines of Walter 
Mafpezius, (a) at that Time a celebrat- 

ed Court Preacher here, concerning the 

\ Preaching of Goliab (this being the ſeigned 

Name he borrowed) to the Terror of all, 

and of the laſt Day of Judgment, muſt have 

Relation to the aforeſaid Reigns of the Kings, 

Henry the 2d. Richard the iſt. and Jobn,— 


Cogitate Divites, qui vel qualis its 
Quid in hoc Fudicio facere poteſtis. 
Tunc non erit aliquis locus hic Digeſt s, 
Idem erit Deus hic Iudex, Autor, Teſlts, 
Judicabit judices Tudex generals. 

Nil ibi proderit Dignitas Regalis, &c. 


Apud 


(a) Walter Mapex. was a witty old Fellow, who lived 
in the Reign of He:ry the ſecond, 2 THY 
| Cari', Riſt, Eng. v. 1. 


Camd. Remains, p. 247 


1 
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Apud noſiros Fudices Jura ſubvertuntur 
Et qui legem faciunt lege non utuntur. 


The aforeſaid Preacher diſcourſing in 
his Sermon concerning all kinds of Ad- 
miniſtration of Juſtice among us, mentions 
the Digeſts, as if he took it for granted 


that they were made Uſe of in all the Courts 


here. And there are, with regard to the 
Imperial Law being admitted into the Pon- 
tificial, as far as this was in thoſe Ages 
practiſed here, many plain Teſtimonies, 
both in the Appendix to the third Council 
of Lateran, held under Pope Alexander the 
third, and in the more antient Collections 
or Compilations, as alſo in the Gregorian 
Decretals, in which a great number of In- 
ſtances of Forenſic Suits, at that time inſti- 
tuted in England (in the Pontificial Conſiſto- 
ries indeed) both according to the Imperial 
and Pontificial Law are to be met with a- 
mong the Papal Reſcripts; the Grounds of 
which Law Suits were alſo diſcuſſed ac- 
cording to the Imperial or Juſtinian Law. 
And we are certain, that Hubert Walter, 


(5b) Archbiſhop of Canterbury, a Pupil of 
O 2 Ra- 


(6) Hubert Weilter, born at Wef? Decrbam in Norfoth, and 


educated in the Family of Renu/pb de Glanvile ; He was 
Archbiſhop of Canterbury in 1193.—Chief Julticiary of 
England, and Legate of Pope Celeſline the third in 1194, 


and Lord Chancellor, in 1199.— but Pope Innocent the 


3d. would not renew his Legatine Power, and likewiſe re- 
quired him to reſign his Office of Juſticiary (as not tena- 


ble by the Canons) which he did in 1198, and dyed the 


thirteenth of July 1205. Cart. Hiſt, of Erg. v. 1. p. 


805, —— Ds Cange, Tit. Jaſitiærias. 
How 
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Ranulpb de Glanvils, + exerciſed in the 
Reign of King Richard, the Office of High 
Juſticiary of England, d and muſt of courſe 
have been been very inſtrumental in cauſ- 
ing a particular Regard to be paid in the 
Univerſities and Courts to the Imperial 
Law, thus chiefly by thoſe of his own 
Function lately admitted among us. The 
like may be faid of the Chancellors [|| of 
England, and of others, uſually at that Time 
advanced out of the Hieratical Order, to 
ſome of the higheſt Dignities in the public 
Government. And Bilhops now and then 
enjoyed the Offices, both at one and the 
ſame Time, of Chancellor and Juſticiary of 
England, as William Biſhop of Ely did 
under the juſt mentioned King Richard. 
Yet it is very common for Hiſtorians, even 
in thoſe Ages, to make more expreſs Men- 

tion 


How great the Office and Power of the Juſticiary of 
England was, take from Spelman's Icenia, where mention- 
ing Het Deerbam, the Birth Place of this great Prelate, he 
adds, Hic Hubertus ſub Banu/phs de Glanvilla, illuſtri 
«« illo totius Angle juſtitiario enutritus, evaſit Archiepiſ- 
„ copus Cantuariz, Cancellarius Regis Ricbardi I, J.e- 
„ gatus Papæ Celeſtini IV. et totius etiam Angliæ juſti- 
„ tiarius, Miraberis tot in unum collatos Magiftratus, 
«« præſertim ſi recte intellexeris quanti ſub hoc ſeculo mu- 
nus fuerit Juſtitiarii, poteſtate ſcil, omnes regni Magiſ- 
« tratus, dignitate omnes ſuperantis Proceres, Poſt Re- 
«« gem, primus univerſam complectebatur ſolus rem judici- 
«« ariam ; Officium Capitalis Juſtitiarii regis tribunalis, 
«« Capitalis Juſtitiarii Civilium Placitorum, Capitalis 
«© Baronis Scaccarii, et in pleriſque Magiſtri Pupil 
« lorum, Ditpoſuit de Theſauro Regis, et in regni ar- 
„ Cuis elato peragebat omnia ſupercilio. In Abſentia 
„Regis (quz ſab iſtis ſeculis crebro accidit) regni Cuſtos 
« et Pro rex ſalutatur. Selman's Remains, p. 140. 
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tion of Perſons—/rgum terre peritorum— 
learned in the Laws cf the Land. And 
doubtleſs there were a great many in thoſe 
Days, who wholly applyed themſelves, /e- 
gibus terræ, to the Study of the Laws of the 
Land, or to thoſe of our own Country, 
without the leaſt Regard to the Imperial 
Laws. 


SECT I. 


Some Footſteps of the aforeſaid Uſe 
here, ſuch as it was, under the 


Reigns of Henry the 2d. and 
Edward the 1ſt; gr 1 laſt in- 
vited over Francis Accus ſius, 
to make public Lectures in Eug- 


gland. 


H E RE are in Bra&on, in the Reign 
of King Heury the zd. as has been 
before ſhewn, very ample Teſtimonies 
with Regard to this Matter; and I am of 
Opinion, that what we find in the public 
Records, concerning the Schools in the Ci- 
ty of London, in which the Laws were 
taught in the Time of the aforeſaid King, 
muſt be referred to this Period, Here are 
the Words — Mandatum eft Majori et Vi- f Ret. cf 
cecomitibus London quod clamari faciant et 16. . eu Anno 
firmiter probiberi ne aliquis Scholas regens * 
O 3 de 


| SELDEN's Diſſertation Ch. 8, 
de legibus in eadem civitate de cœtero ibidem 

 Leges doceat. Et fi aligns ibidem fue- 

rit hujuſmodi Scholas regens ipſum fine dila- 

Lone ceſſare faciant. Telle R. apud Baſing 

XI die Decembris. The Mayor and She- 

riffs of the City of London are commanded 

to cauſe to be proclaimed and ſtrictly en- 

joyned, that no Regent of any Law Schools 

within the ſame City, do for the future 

teach (2) Law therein: and that if any 

ſuch Regent be therein found fo acting, 

they without Delay cauſe him to deſiſt. 

Witneſs the King at Baſing, the eleventh 

Day of December. There is no Probability 

that this Mandate was iſſued, with an In- 

tent to prohibit, either the Engliſb Laws, 

or public Lectures on them. And tis paſt all 

doubt, that not only Grammar, but other 

Sciences alſo, were of old, and long before 

the Foundation of Gre/ham College, pub- 

Ian des Pit. Jickly taught in the Schools, and Diſputa- 
Stephen — tions * held therein upon them. In an an- 
— in Mo- tient Manuſcript Regiſter of the Cuſtoms 
fins Londin. Gf the Cathedral Church of St. Paul, the 
N 13. | fol- 


(e] Law tbercin. The Word, Law, or Leges, being a 
' general Term, may create ſome doubt at this Diſtance of 
time, whether the teaching of the civil Law, or the common, 
or both, is hereby reſtrained. But in either caſe it tends 
to the fame end. If the Civil Law is only prohibited 
(which is Mr. Selden' Opinion) it is then a retaliation 
upon the Clergy, who had excluded the Common Law 
from their Seats of Learning. If the Municipal Law be 
alſo included in the Reſtriction, (as Sir Edward Cite un- 
derſtands it, and which the Words ſeem to import) then 
the Intention is evidently this; by preventing private 
Teachers within the Walls of the City, to ccllect all 
the Common Lawyers into the one public Univerſity, 
which was newly inſtituted in the Suburbs, B/acks; Intigd, 


WiFi 


\ 
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following, is, among the Offices of the Oe | 
Maſter of the Grammar School, formerly © | 
founded there, alſo mentioned. Item | 1 
quod more ſolito Deputationes Dialecticæ et 
Philoſopbiæ teneat apud Sanctum Bartho- 
lomæum in feſto ejuſdem, et Diſputata apud 
Sanctam Trinitatem. Likewiſe that he, 
according to the uſual Cuſtom, hold Df- 
putations (a) in Logic and Philoſophy at 
Saint Bartholomews, on the Day of his Feſti- 
val, et diſputata, at the Houſe of the bleſſed 
Trinity, We have alſo frequent mention 
in the public Records of King Henry the 
3d. of John de Lexington, (50 or Leſfing- 
ton, a celebrated Chief Juſtice, who in the 
Annals of the Monaſtery of * Burton, is ſtil . Annal. czncb, 
ed $ eneſchallus Regis, et vir providus of 
diſcretus, et in utroque jure Canonico ſcilicet ton, Anno gags, 
et civili peritus. The King's Steward, a 
prudent and diſcreet Man, and learned boch 
in the Canon and Civil Low. Tis likewiſe 
evident from our Hiſtories and Archives, 
that Prelates and other Perſons in holy 
Orders, who had applyed themſelves as 
well to the Study of the [mperial and Pon- 
tificial Law, as to the Laws of England, 
were frequently in thoſe Ages Judges in the 
| O 4 King's 


(2) D2/putationes, Mr. Selden reads Diſputationes, See 
Selden's Notes on Forteſcue, p. 56. 


(5) John de Lexington, He had the Cuftody of the Great 
Seal, in 31 H. 3d. 1247. was joint Keeper of it with P. 
C 'baceport., in 1253, an and was one of the Juſtices in Eyre, 


for London, 1251. but don't find he had been chief juſ- 
tice either of the Court of King's Bench or common Pleag. 
Dag. Origin. 
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King's Courts, and did in fact exerciſe a- 
mong us, all Kind of Juriſdiction. And it 
1s a Truth, which needs no Proof, that 
Prieſts alſo learned in theſe Kinds of Stu- 
dies, were at that time here employed as 
Advocates in all the Courts; which is like- 
wile clear from the Legatine Conſtitutions 
of Otto (a) and Ottebon, (V) concerning 
as well the Office of Advocates, as the 
Prohibition laid on the Bieratical Order, 
againſt their exercifing ſuch ſecular Ju- 
riſdiction in this Nation. With regard 
to the Reign of King Edward the firſt, 
what we have before obſerved on this 
Head out of Thornton, and Fleta, may 


be referred to this Period. To which 


Y 


+ Pat. 4. Ed. 1, 


membraz. 35. 


likewiſe, what is found in our Archives, 
concerning Francis Accutſius the Son, a 
Door of Laws, is to be applyed ; name- 
ly, that King Edward the firſt invited him 
and his Family over into England, doubt- 
leſs to teach the Imperial Laws at Oxford ; 
and that the faid Francis had at leaſt re- 
ſolved upon coming hither, though perhaps 


he did not execute his Defign, for indeed, 


from what we are going to produce, it can- 
not be concluded that he actually came hi- 
ther ; though it is evident, from the fol- 
lowing Mandate * of the aforeſaid King 

to 


(4) Oli. He was a Cardinal-Deacon, Legate of Pope | 
Gregory the gth, and held a Council at London, in 1237. 


22d. Hen. zd. Spelm. Concil. 

(5) Or::40n, Cardinal Deacon, Legate of Pope Clement 
the fourth, and held a Council in 1248, 32d Hen. 3d, 
was elected Pope the 11th of July 1276, Selm. Concil. 
Þomyer”s Lives of the Popes, 
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to the Sheriff of Oxon, for lodging Accur- 

fius commodiouſly there, that he was in- 

vited over to this Nation, Rex Viceco- 

miti Oxoniæ Salutem, Præcipimus tibi 

quod Franciſco Accurſii Docſori legum vel 

gjus mandato bas literas noftras deferenti, 

liberes Manerium Oxonienſe ad inhabitandum 

una cum Uxore ſua et familia quamaiu no- 

bis placuerit. Nolumus tamen quod tu prop- 

ter hoc impediaris quin diebus ftatutis in Au- 

la ipſius Manerii tenere valeas Comitatum. In 

Cujus rei Teſlimonium, &c. Teſte Rege apud 
Vindeſore ſeptimo Die Decembris.— 
The King to the Sheriff of Oxon, greeting, 
We command you to put Francis Accur- 
as, Doctor of Laws, or whomſoever he 
ſhall appoint the Bearer of theſe our Letters, 
in Poſſeſſion of our Manor-houſe at Oxford, 
(at that time the King's Palace or Caſtle,) 
to dwell therein with his Wife and Fa- 
mily during our Pleaſure. Nevertheleſs, 
we will not that on this Account you be 
hindered from holding on the ſtated 
Days your County Court, in the Hall of 
the ſame Manor Houſe. In Teſtimony, 
whereof, &c, Witneſs the King at Vindeſore, 
the 7th Day of December. This Francis, 
was the Son of. Accurſius the Florentine, that 
moſt celebrated Author of Glefſes ; and as 
the Name of Accur/ius the Father, is a 
thouſand times ſubjoined to the Ge, fo 
Francis, and Francis the Son of Accurſfius, 
who is the very Perſon thus invited over 
into England, is often added, and that 
a chiefly 
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chiefly to Glofſes, on what is called the 
Neu Ds geſt. We have alſo the Inſtitutes 
with his Glfſes annexed. None of the 
Biographers of the Lives of the Lawyers 
mention his having arrived in England ; 
but they tell us he had agreed with the 
King of England, (plainly our Edward 
the firſt,) to come from Bononia into France, 
to teach the Imperial Law, in the Terri - 
tories there ſubject to the King of England, 
and that he at laſt ſet out from HBononia; 
but ſo much againſt the Will of his fellow 
Citizens, that they on that Account mulct- 
ed him, by a Confiſcation of his Goods, 
which was afterwards, on his return, re- 
„ Guia. Peri. Pealed. Guido Panzirolus * tells us, that 
2 Is a Rege Angliæ in Galliam, ut ibi do- 
© 29, eeret, deducendus erat, quod cum Bononien- 
ſes fraſen/iſſent, paua publicationts bonorum 
indicta praceperunt ne recederet. Ipſe vero 
Cives eludens, omnibus amico venditis, diſ- 
ceſſit, fed bona nibilominus ſunt publicata, 
unde redire coactus, ubi reverſus eſt eorum 
+ via. Alberie, Reſtitutionem + 1mpetravit. Interea Tolo- 
CW fe jus civile aliguamdiu docuit. —— The 
lande venditione ſame Francis, was to have been by the 
King of England brought over into France, 
to _ the Laws there, of which the 'Bo- 
noni ans being apprized, they commanded 
him, on Pain of Confiſcation of his Goods, 
not to depart from thence. But having, 
by ſelling all his Goods to a Friend, eluded 
his fellow Citizens, he ſet out for Bononia ; ; 
his Goods nevertheleſs were confiſcated, 
| which 
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- which obliged him to return; whereupon 
they were reſtored to him. He in the mean 
while taught for ſome Time the Civil 
Law at Thilouſe, - From hence may be 
gathered, that he neither came into Eng- 
land, as well as the Reaſon of his not com- 
ing hither, purſuant to his Agreement with 
the King. This learned Perſon died at 
Bononia, where a Monument is erected to 


his F ather and him, with this hort Inſcrip- * Joan. Fichard 


\ tion.F 


Sepulchrum Accur ſit Gloſatori s Legum. 
Et Franciſci ejus Filii. 


The Tomb of Accur/ius the Author of the 
2 Gloſſes on the Laws. 
And of Francis his Son. 


Which Royal Mandate above-mentioned, 

- plainly proves that the ſame Francis ſur- 
. vived his Father (who, as Authors tell us, 
died in the Year 1229) down to the Year 
1276, that Mandate agreeing with this 
Year, The aforeſaid Roger (a) Bacon, & who 
lived at that Time, gives the following Ac- 
count of the frequent Uſe made of the Im- 
- perial Law among us in the Reign of the 
aforeſaid King, particularly by Perſons E 

| _ tne 


(a) Bacon Roger, (a learned Monk of the Franciſcan 
Order). He was born near 1/chefter in Semerſeiſbire in 
the Year 1214, was deſcended of a very antient and hon- 
- purable Family, and dyed about the Year 1294, being 
eſtee med the brighteſt and moſt univerſal Genius, that 
perhaps the World ever ſaw. Biographia Britannica. v. ad. 


p. 341. 


us in vit. Juriſ- 
conſull. Valent. 
Forſterus, &c. 


5 Roger, Bacow 


Theolog. ſeu O- 
pere. Minori Mfs, 
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the Sacerdotal Order, or the Clergy, who, 
too often in this, as well as in former Ages, 
(whatever their own facred Canons decreed 
to the contrary,) enjoyed in all the King's 


Courts of this Real, the higheſt Offices of 


the Law.——Onne Regnum habet ſua jura 


quibus laici reguntur; ut jura Angliæ et 


Franciæ. Et ita fit Juſtitia in aliisRegnis per 
Conſtitutiones quas habent, ſicut in Italia per 
ſuas. Quapropter cum Jura Anglia non 


competant ſtatui Clericorum, nec Franciæ, nec 


Hiſpaniæ, nec Alemannie, ſimiliter nec Ju- 


ra Italiæ ullo modo, Nuuod ſi debeant Ce- 
rici uti legibus Patriæ, tunc et minus in- 
conveniens ut Clerici Angliæ utantur legi- 
bus Angliæ, et Clerici Franciæ utantur le- 
gibus Franciæ; quapropter maxima Con- 
Fuſio Clericorum ett quod bujus modi Conſtitu- 
ſionibus laicalibus ſubdantur Colla. Rex 
guidem Anglia Stephanus allatis legibus Ita- 
lie in Angham publico Edicko probibuit ne 
ab aliquo retinerentur, fi igitur Laicus Prin- 
ceps laici principis alterius leges reſpueret 
multo magis omni Clericus, deberet reſpuere 
leges laicorum. Addo etium quod magis con- 


cordant jura Franciæ cum Angliæ, et e 


converſo, propter vicinitatem regnorum et 
communicationem majorem gentium iſtarum 
quam Ttalie et illarum. Quare deberent 
magis Clerici Anglia ſubjicere ſe legibus 
Franciæ, et e converſo, quam legibus Italiæ. 


Every Kingdom, ſays he, has its own 


Laws, by which the Laity is governed; 
for Inſtance, England and France have 


their reſpective Laws. So likewiſe Juſtice 


Sect. 2. annexed to FITA, 

is adminiſtered in other Kingdoms, as in 
Taly, according to their own Conſtitutions; 
wherefore if the Laws of England are not 
ſuited to the State of the Clergy ; much 


leſs are thoſe of France, Spain and Ger- 
many, or Italy. But if Eccleſiaſtics ought 


to be governed by the Laws of the Country 


they live in, it is then more convenient for 
the Engliſh Clergy, to be governed by the 
Laws of England, and for the Clergy of 
France, by thoſe of their own Country ; 
wherefore great Confuſion is introduced a- 
mong the Clergy, by ſubjecting themſelves 
to ſach lay Conſtitutions, After the Laws 
of Italy had been brought over hither, our 
King Stephen, by a public Edict prohibit- 
ed any one to retain them; therefore if one 
ſecular Prince is at Liberty to reject the 
Laws of another, much more ought the 
whole Body of the Clergy to reject the 


Laws of the Laity, It may be likewiſe ad- 


ded, that there is, on Account of France 
and England being neighbouring Nations, 
and from their having a greater Intercourſe 
with one another than they have with 
Ttaly, a greater Harmony between their 
reſpective Laws. Wherefore the Clergy of 


England, ought rather to ſubmit themſelves 


to the Laws of France, and the French 
Clergy to thoſe of England, than to the 
Laws of 1taly. — Thus far Bacon. (a) 

* Tho' 


(-) This was a kind of Invective againſt the receiving 
of the Civil Law amongſt the Clergy in any other nation, 
ſaving that wherein it was firſt bred, that is the a/ian. 

Sed. on Forteſcue, p. 44+ 
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Though this Author ſpeaks only of Eccle- 
ſiaſtics, yet as it is certain that the Clergy 


in that Age filled among us the chief | 


Places even in the King's Courts of Juſtice, 
it can't be doubted but that from the Uſe 
of this Law by the Eccleſiaſtics it gradu- 
ally alſo gained ground in thoſe Courts; and 
that it was manifeſtly, as ſuch, applyed in 
diſcuſſing of Cauſes. And the Commen- 


tary of John de Atton, (a) (by us commonly 
called Athona) on the Legatine Conſtitu- 
tions is to be conſulted, for it will plain- 


ly appear from that Work, that the Impe- 
rial Law was, in that Age, as well as be- 
fore, made Uſe of among the Eccleſiaſtics 
in this Nation. All this is likewiſe cor- 
roborated by the uſual formulary, by which 
the Archbiſhops of Canterbury granted in 
thoſe Ages to Profeſſors of the Civil Law 
Licence to read it in the Univerſities, with- 
out which they were obliged perſonally to 
diſcharge their holy Functions in their re- 
ſpective Benefices. The following Licence 
of Jobn Peckham, (b) Archbiſhop of Can- 
terbury in the Reign of Edward the firſt, 
is to be ſeen in a Manuſcript Eccleſiaſtical 
Formulary which 1 have by me. | 


Joannes, 


(s) Jeln ds Aden. He was Cannon of Lincoln, and 
dyed about the Year 13 50. Janner. 


(5) Pecibam. Born ig Suſſex and dyed in 1292. 
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Joannes, Se. dilecto filio Magiſtro R. 42 
B. Reftori Ecclefie parochialis de W. talis 
dizcefis, Juris Civilis profeſſori, /alutem, 
Sc. Fruttum in Dei Ecclefia, que ad ſui 
Juris regimen literatis per maxime noſcitur 
maigere, per te, legendo et proficiendo in Sci- 
entia literarum, afferri ſperantes, ut per bi- 
ennium a datu præſentium numerandum, in 
univerſitate Oxonienſi tere valeas ſtudio 


literarum et promoveri interim minime tene- 


arts, niſi ad Ordinem ſubdiaconatus duntax- 
at infra annum recipiendum a tempore tibi 
commiſi regimmis in Eccleſia ſupradieta, te- 
cum ratione Juris, &c. juxta formam Con- 
itutionis Bonifacii + cum ex eo in ea parte 


editæ, libere diſpenſamus, ita tamen quod e de che. 


C. unic. lib. 6. 


eidem Eccleſie interim deſerviatur laudabi- pralat. 


liter in divinis et Animarum cura diligenter 


exerceatur in ea. Proviſo etiam quod Pro- 


curatorem idoneum ibi conſtituas qui medio 
tempore ordinarits reſpondeat vice tua, quod- 
que abſentiæ tuæ damnum recompenſetur elee- 
moſynarum largitione naſiro arbitrio facienda, 
Dat, Ge. 


Jabn, &c. To our beloved Son Maſ- 


ter R. de B. Rector of the Parochial Church 
of V. in ſuch a Dioceſe, Profeſſor of the 
Civil Law, greeting, &c. We hoping that 
great Credit, by your profeſſing of and ma- 
king a progreſs in the Sciences, may ac- 
crue to the Church of God; which as to 


the Polity of its Rights is known to ſtand © 


in great Need of Men of Letters, grant un- 
to you our Licence to apply yourſelf = 


S 


—— Do 
„ —— 2 — 
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the Space of two Vears, to commence from 
the Date of theſe Preſents, to the Study of 
Letters in the Univerſity of Oxford; du- 
ring which Time, you ſhall be under no 
Obligation of entering into any other holy 
Order than that of a Sub-deacon, which you 
are to take upon you within a Year- from 
the Time of your being appointed Rector 
of the aforeſaid Church. We hereby, ac- 
cording to the Form of the Conſtitution, 
Cum ex eo, &c, to that Intent ſet forth by 
Bomface, freely diſpenſe with you on 


Account of your Application to the Law, 


on Condition nevertheleſs, that in the mean 
time the ſame Church be properly ſerved 
in all ſacred Offices; and that every thing 
tending to the Care of Souls be with all 
Diligence exerciſed in it. Provided like- 
wile that you therein conſtitute a proper 
Proxy to be, during your Abſence, anſwera- 
ble in your ſtead to the Ordinaries. And 
that a Compenſation be made for your non 
Reſidence, by ſuch Alms as we ſhall judge 
proper. Given, &c. 

Now the Title in the Margin is — Diſ⸗ 
penſatio ad legendum a Diſpenſation to read, 
which was, as may be ſeen from the above 
Example, common in thoſe Days. 


SECT, 


Sec. 3. annexed to Fl ETA. 
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Concerning the Reign of Edward 
the ſecond, and ſome Laws out 
of the Pandects; the Places from 
whence they are taken referred 
to, as is uſual, by our own Lawyers 
in the King's Courts, 


HAT we have related concerning 
w the Uſe of the Imperial Law in 
the above Age, is likewiſe confirmed by 
what occurs in the Law Annals of King 
Edward the ſecond, (a) moſt beautifully 
tranſcribed from the Manuſcript of Richard 
de Winchedon, who lived at that Time 
and was in all Appearance the firſt Com- 

iler of them, and given by Sir John Baker 
Knight, Chancellor of the Exchequer in 


(a) Edward the 2d. Theſe Reports were ſolemnly re- 
commended to the Preſs by that great Oracle of the Law 
the Lord Chief Juſtice Hale, uvon Occaſion of the Authori- 
ties cited out of them in Sacheverell and Fropate's Caſe, 
and were publiſhed by Sir John Maynard Serjeant at 
Law, with the Approbatien of the Chancellor and all 


the Judges, 


P the 


— Vid, 
fo, 2. 
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the Reign of King Philip and Queen Mary, 
to the Library of the Inner Temple, ct which 
he was a Member. For in thoſe Annals, 
not only the very Words of the Imperial | 
Law, I and of its Rules, are, in debating the 


1 Mis in Biblio- Caſes ;n Court before the ſudpes, ſometimes 


thee. interieris. quoted at large, tho* indeed without the 
Pempli Mich, 12 

Ed: 2. fol, 151, a, particular Places from whence ſuch Quo- 

tations are taken being expreſſy mentioned, 

(which Cuſtom allo is even at this Time 

ſometimes practiſed by our Lawyers) but 

it is now and then admitted, that the Mat- 

ter depends on the Authority of the Civil 

or Imperial Law : and the very Texts alſo 

of the ſame Law, are, according to the 

uſual Manner of citing handed down from 

former Ages, particularly referred to. We 

have. therein a remarkable Inſtance of the 

Authority of the Imperial Law, and in 

what Manner it was then applied, con- 

formable to which, Deciſions were either 

made, or it was then at leaſt the cur- 

rent opinion that Matters ought to be 

decided according to that Law. A Sta- 

| tute was enacted that, * 8; Depræda- 

y Stat, Manl. . tiones vel rapine fiant Abbatibus, Pri- 

oribus. &c, et ipſi jus ſuum de | uiuſmodi 

depradationibus proſequentes morte præve- 

niantur, antequam judicium inde fuerint 

aſſecuti, Succeſſores eorum habeant actiones 

40 bena Ecclefie ſuæ de manibus hujuſinodi 

tranſgreſſorum repetenda.—(a)It any Wrongs 

or 


(2) This is c. 28. in the printed Editions of th 
Statutes. * 


* 
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cr Treſpaſſes be done to Abbots, or other 
Prelates of the Church, and they have ſued 
their Right for ſuch Wrongs and be pre- 
vented with death before Judgment be gt- 

ven therein, their Succeſſors ſhall have Ac- 

tions to demand the Goods of their Church 

out of the Hands of ſuch Treſpaſters —— 

Setus had ſpoiled Ti7zvs (Prior of Walling- 

ford) of his Goods. Trtzus is deprived of 

his Dignity and Semprenius put in * Place, 
who brings on that Account * his Action „n ble 
againſt Seius; This laſt pleads that 77775 TempliMich.12, 
was ſtill alive, and therefore not prevented 
by Death, according to the aforeſaid Sta- 

tute, on which the Action was grounded. 

But it was determined, as it had likewiſe 

been both in the Time of Edward the + [797% F 66. 
firſt and two Years before decided in Trepe 24. If 
the Cale of the Prior of || Lanton, that the | , 2 8 1 
Exception would not hold; the Reaſonn l 
thereof being in this Caſe added, but Jil 
ſomewhat called i in Queſtion and difproved tf 
from the Civil or Imperial Law by him Kol 
who firſt took it down; and laſtly affirmed 11 
out of the Civil Law by him who tranſcrib- Bi 
ed the fame.——2Qwa duplex off Mors, ef Ji 
Naturalis et Cir vill, et in hoc Caſu mortuus I. 
eſe prior 7 Dignitate privatur. Sed Cle- | 
ricus qui Librum iſium ſeripfit videlicet Ii 
Richardus de Winchedon dicit quod ſalva 
pace Sentorum ſuorum, et ſalvo melicre Ju- 1 
dicio minus bene dicunt, quia quamvis quis 
Dignitate privatur, morte civil! non eft af- 

* fetus, - Becauſe there are two Kinds of 

2 Death 
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c Death (ſo the Manuſcript runs) Natural 
and Civil, and in this Caſe the Prior is 
il dead becauſe he is deprived of his Dignity. 
But the Eccleſiaſtic, to wit, Richard de 
i! | Wincheden who compiled that Book, ſays, 

l that with due Reſpect to his Elders, and 
1 with Deference to thoſe of better Judgment, 
they are in the wrong, for though a Per- 
ſon is deprived of his Dignity, yet he is 
| not thereby conſidered as civilly dead—Thus 
18 far the ſaid Minchedon; but the Perſon who 
| tranſcribed the aforeſaid Manuſcript of Vin- 
' Cchegon ſubjoins to it is own Opinion alſo.— 

[| — Sed hujuſi nodt privatio dignitatis vocatur, 
prout memoriæ mea cccurrit in jure civili, 
media Capitis Diminutio. Sed bic mortuus eſt 
civililer gui efficitur Servus pane, licet non- 
dum mortuus; ficut etiam gui deportatur in 
inſulam, id eſl exulat, velut is cui Aqua et 
| Ignis ſunt interdicti, ut Utlegatus, —— But 
| ſuch Privation of Dignity, ſays he, to the 
- bheſt of my Remembrance, is in the Civil 
Law called Media capitis Diminutio. Now 
that Perion who is to undergo the Penalty, 
| is civilly, tho' not naturally dead, as like- 
L | wioiſe is one who js perpetually banithed in- 
. to an Ifland, that is, exiled, or one, to 
whom as to an Outlaw, the Comforts of 
Fire and Water are interdicted.—The ſame 
Deciſion is mentioned in a Manuſcript of 
| Law Annals in the Reign of the ſame King 
| | in the Library of Lincoln. Inn, the Reaſon 
| being only as follows. Quia Duplex eſt 
Mors, ficilet civilis et naturalis, ct in hoc 
. eaſu Prior fuit mortuus, quia Dignitate pri- 
vatur 


— — — Hot," 


> 
- 
6 —— "VI 


dec. 3. annexed to FLETA. 215 
vatur, jure civili,—— Becauſe there are two 


Kinds of Death, to wit, Natural and Ci- 

vil; and in this Caſe the Prior, on Ac- 

count of his being deprived of his Dignity, 

was by the civil Law adjudged dead—where- 

fore they thought that a Privation of Dig- 

nity, taken pro media Capitis Diminutione, 

inferred alſo a Civil Death, (which the 

Judges of that Age underſtood to be im- 

plyed, as well as a natural Death, in the 

aforeſaid Statute) and this they concluded 

from their Interpretation of the Imperial 

Law. § Concerning which very Matter, a $2: tit. de Ca- 
Diſpute had aroſe between the Lawyers who . 1. — 
flouriſhed at that Time, as we are well in- 

formed by that moſt eminent Lawyer Oao- 

fredus, I who lived in the Reign of King t ooted. ad L. 
Edward the firſt, —Qugre* quid fi altquis in Soon Er d. 
Dignitate conſtitutus eam perdit, ut quia PD B. Brad 


L. 3. D. tit de 
Princeps, — Epiſcopus, nunquid dicitur Ca- Scnataribus. 


bite minui? dicunt quidam quod fic, quia nE 
prior flatus mutatur, &c. Suppoſe, ſays 
he, any one who enjoyed a Dignity be 
deprived of it ; as ſhould a Prince or 
a Biſhop, can he be ſaid, capite minui? 
Some ſay he may, becauſe his former State 
is altered. —I before obſerved that the Pan- 
dects were twice cited in that Manuſcript of 
the Annals of the Law in the Library of the 
Inner Temple, the Titles and Laws alſo, as 
is uſual, being referred to. The firſt Caſe 
is in the fifth Year of the Reign of the 
ſame King, where an Action of "Covenant 
had been brouzht againſt the Defen- 
dant on a promiſe to marry the Plain- 


tiff 


DJ 
3 


1 
1 
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tiff, and in the mean time to main— 
tain her. The Queſtion was, whether the 
Defendant was obliged to perform his Pro- 
miſe immediately alter making it? Upon 
which, Hervey Counſel for the Plaintiff 
ſays——Si jeo me oblige a vous en AA et 
en Peſcript il ny ad pas jour de pate neſt pas 
la dette due maintenant afres le feſance del 
eſcript 2 Certes cy eſi.— — If 1 bind in yſelf 
to you in 1000 |]. and no Day ſor Payment 
18 ſpecified in the Writing, is not the Debt 
due immediately after making the ſaid Wri- 
ting? Certainly it is — and gives this Rea- 
ſon for it out of the Imperial Law. In 
omnibus obligationibus quibus Dies non poni- 
tur, præſenti die debetur F. de Reguits Juris 
in | omnibus, —— In every Obligation 
wherein the Day is not fixed, it ought to 
be performed the ſame Day—which are 
the Words of Pomponius, 1. 14. under the 
ſame Title, from which Place they are 
thus exprefly quoted ; but 1 could never 
find in the Manuſcript in Lincoln J. Inn Li- 
brary the leaſt mention of this Cafe. The 
ſecond is in the twelfth || Year of the Reign 


+0: 8 of the ſame King, in which Sezus brought 


his Action againſt the Abbot of Abingdon 
for taking away ſome of his Goods. The 
Abbot pleads that there had been Time out 
of Mind a Cuſtom in Abingdon, that who- 
ever brewed and fold Ale there, ſhould pay 
one Penny (called Colce/ire Peny) to the 
Abbot, for non Payment whereof the Ab- 


bots had always by the ſame Cuſtom a 
Right 


Sect. 3. annexed to FLETA. 


Right to diſtrain on the Goods of the Per- 
ſon liable to pay it; that Se:ms both 
brewed and ſold Ale without paying the 
ſame, wherefore he took the aforeſaid 
Goods as a Diſtreſs. In Anſwer to which, 
Devon, Counſel in that Cafe for Seius, ſays 
that this Cuſtom was introduced without 
juſt Ground and to the Prejudice of others, 
and that the Abbot cannot in Conſequence 
thereof be intitled to any Right over the 
Plaintiff. uta quod nen ratione intro- 
ductum eft, ſed errore primo, deinde Conſuetu- 
dine obtentum, in aliis fimilibus non obtinet. 


F. De legibus, lege, non obtinet. 


— Becauſe whatever is introduced, not 
grounded on Reaſon, but originally through 
Error, and by Degrees grown into Cuſtom, 
is in other like Caſes of no Force. They are 
the very Words of Celſus there, 1. 39, which 
Devon in this Caſe cites in Court to the 
King's Judges, in the ſame Manner as that 
other Law had been before quoted by Her- 
vey out of the Title De diverfis Regulis Fu- 
ris. And in the Margin here is added in 
old Characters, Note Lore Nota—Remark 
the Law Remark, But notwithſtand- 
ing this =, Caſe is inſerted almoſt in the 
ſame Words in the Manuſcript, we have 
mentioned in Lincoln's-Inn, yet no ſuch 
Citation is to be found in it: but indeed Ci- 
tations from that Law, as is manifeſt from 
the Law Annals of King Edward the firſt 
and ſecond, very rarely occur in our Au- 
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thors of that Age, and for my part, I have 
met with nothing at all of this kind in the 
Annals of Edward the firſt. 


in 
The Uſe of the Juſtinian or Impe- 


rial Law has continued in the 
Pontificia! Conſiſtories and in 
two of the King's Courts (one 
of which takes Cognizance of 
Military, the other of Marine 
Affairs) as well as in our Univer- 
ſities down to our own Times. 


UT it clearly appears from what has 
been alreadv produced that our An- 
ceſtors in thoſe mare earlier Ages made a 
twofold Uſe of the Imperial Law ; one pre- 
vailed in the Epiſcopal Conſiſtories, and 
conſequently in the Court of Delegates, to 
which, from thoſe Eccleſiaſtical Tribunals, 
they appealed, as well as in the Studies of 
thoſe who diſcharged therein the Offices of 
Judges, Advocates or Proctors; the other 
was rs, at leaſt in ſome of the King's 
Courts, thoſe being uſually diſtinguiſhed by 
that Title, and the Nature of their Buſinefs, 
from the foregoing, and in the Studies of 
thoſe who endeavoured to make themſelves 
Maſters of the Forms of Actions and Judg- 
ments 
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ments in ſuch Courts. The firſt Kind of 
Uſe of the ſame Law here, to wit, as com- 
plicated with the Pontificial (not unlike the 
Union of the Snakes twiſted about Mercu- 
ry's Wand) and by it fo moderated as to 
be of Force in thoſe Conſiſtories, when the 
facred Canons & were not oppoſite to it, & video ctae 
has thence continued down to our own . 
Time. For inſtance, in Teſtamentary cr. each de 
Cauſes, Succeſſion with regard to the move- 2. L 254. 
able Chattles of one dying inteſtate, Inſti- 
tutions and Subſtitutions to the Goods 
of ſuch Perſons, and in ſome other particu - 
lar Caſes, the Cognizance whereof, by Per- 
miſſion of the Laws of England, belong to 
thoſe Conſiſtories. And that there was ſuch 
Uſe here, is evident, as well from the Com- 
mentaries of John de Aton, on the Lega- 
tine Conſtitutions, made in the Reign of Ed- 
ward the firſt, as from thoſe which Villiam 
Lindwood,(b) in the Reign of Henry the 5th, 
added to the Conſtitutions of the Province oc 
Canterbury. Many other Courts with reſpect 
to Matters of this Nature, were viſibly form- 
ed after theſe Epiſcopal Confiſtories ; thoſe 
of ſeveral Abbots and others of the Hiera- 
tical Order, to whom the Privilege of Epiſ- 
copal Juriſdiction was granted, were, as 
well as the Conſiſtories of both Univerſities. 
of this Kind ; for in theſe allo the Ule of 


(5) Lindwoid William, Born at Harpsfield, in Lincs/z- 
ire, and wrote a Collection of the Conſtitutions of the 
Archbiſhops of Canterbury, from Step. Langton to Hen Chi- 
chelcy, He was Keeper of the Privy Seal to Hen. the 5th. 
Biſhop of St. Davids, in 1444, dyed OR. 21. 1446. and 
was buryed in the Chapel of St. Stephen Weſtrr. 

| Collyer, Tanner 
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the Imperial Law prevailed, and has con- 


tinued down to our Days. But as to what 


relates to the King's Courts, as uſually con- 
tradiſtinguiſhed from the Eccleſiaſtical Con- 
ſiſtories, the Uſe of the Imperial Law, as 
handed down to us from former Ages, is 


to this Day retained in two of them, 


wit, the Marine or Court of Admiralty, 
and in the Court of Chiralry, or that of the 
Conſtable and Marſhal of England, conſe- 
quently in the Court of Delegates, to which 
Appeals are made from them, as alſo in 
the Cognizance of ſome extraordinary Ma- 
rine and Military Affairs of a Civil Nature. 


The judges and Advocates in thoſe Courts 


profeſs that Law; yet even in thoſe, the 
Juſtinian Law is moderated and enlarged. 


In the Court of Chivalry, Monomachia or 


Single Combat between the Parties at Va- 
riance is, though contrary to the Juſtinian 
[| Law, allowed of. In the Court of Ad- 
miralty, what occurs under the Titles Ad 
(a) legem Rhodiam de Jactu, de nautico fa- 


vore, de Uſuris nauticis, de Exercitoria ac- 


tione, and other Matters belonging to 


Marine Affairs, are uſually handled ac- 
cording to the Juſtinian Law, and expreſ- 
ly taken from the Code of that Emperor, 
and from Interpreters upon it, But yet in 
ſuch a Manner, that the Oleronian (6) 
Laws 


» 


(-) Legem Rhodiam. See Dawſon's Origin of Law, 


P. 120. 


(6) O/erenian Laws. See Note p. 5 
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Laws likewiſe, or the Marine Cuſtoms ſo 

called, may, as is practiſed by other Nati- 7, Rear, Chop- 
ons, be blended with it, and be allowed to France |. >, ft. 
have the greateſt Authority there. Wherefore snd Fan bau. 
thoſe . learned Foreigners, who have un- fed. 
guardedly aſſerted in their Writings— An- 

glis Romani juris nullum eſſe uſum That 

the Engliſb make no Uſe of the Roman Law 

——re highly miſtaken. The ſame may 

be ſaid concerning the Uſe we have made 

of the Imperial Law, and of the Interpre- 

ters of it, in Treaties, and Engagements, 

to be entered into with foreign Princes, as 

well as in the Explanation of them, and in 

the Matter of Embaſſies. Wherefore doubt- 

leſs, in the two above-mentioned Tribunals, 

and in the extraordinary ones of the ſame 

Kind, as well as in the Court of Delegates, 

to which Appeals were made from fuch 
Tribunals, the Uſe of the aforeſaid Law 

was admitted and retained 3 becauſe 
Foreigners, who were more accuſtomed to 

the Civil Law, were, as well as Natives, ſo 
frequently Parties in Marine and Military 

Cauſes, And the Reaſon why our Univer- 

ſities make Uſe of the Imperial Law in their 
Confiſtories is obvious. Firſt, becauſe the 

Study of that Law had flouriſhed among 

them ; next, that it might appear that equal 

Juſtice was diſtributed to Foreigners, who 

ſtudied in thoſe Uuiverſities, as well as to 

our own Countrymen, when any Differences 

Koſe among them, 


. 
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208, 


SELDEN'S Diſertation. h. 8. 
ce T. V. 


Whatever Uſe was formerly made 
of the aforeſaid Imperial aw, 
either in the reſt of the King's 
Courts, or in the Studies bt 
Writings of our own Lawyers, as 
ſuch, it, about the Beginning of 
the Reign of King Edward the 
third, wholly diſappeared. 


UT whatever Uſe might 0 been 
formerly made of the Imperial Law, 
during the above mentioned Interval in the 
reſt of the King's Courts, obſerving the En- 
gliſh Law called Common or Cuſtomary, or 
in the Studies of our own Lawyers, yet the 
ſame having been plainly neglected and re- 
jected, about the beginning, if I am not 


much miſtaken, of the Reign of Edward 


the third, it certainly ſoon afterwards diſ- 
appeared, For no F nckfie of the Uſe ot 
the ſame Law can be traced in our Annals, 
after the Reign of Edward the ſecond, un- 
leſs any one ſhould conclude, that ſuch Uſe 
continued, becauſe a Rule of the fame Law, 
or of the Pontificial, is ſometimes indeed, 
though but very rarely, quoted in Latin, * 
and that without refcrring at the ſame time 
to any Author, This would be as unrea- 
ſon- 
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ſonable as for any one to ſay, that Littleton, 
in writing his Elements on Tenures, made 
Uſe of the ſame Law, becauſe he has there- 
in inſerted that celebrated Maxim of the 
Imperial Law. Partus Þ ſequitur Ven- IU. 3d L 7. 
trem The Offspring follows the Condi- rei Vendicatione, 
tion of the Mother —— which even thoſe 
who are wholly regardleſs of, and Strangers 
to that Law, are thoroughly acquainted with; 
or that Plowden, Dier, and Coke, had made 
Uſe of the ſame in their works, becauſe even 
they ſometimes here and there apply the 
Rules of the ſame Law in Latin, not as 
borrowed from the Imperial Law, but as 
originally connate with the Engliſh Law. 
Now that the public Uſe of the aforeſaid 
Law, entirely vaniſhed among our Law- 
yers about the beginning of the Reign of 
Edward the third, and that the Study of 
the Imperial Law here was indeed cultiva- 
ted but by a few of our Lawyers under Eg- 
ward the ſecond, in my Opinion may be 
plainly concluded 'from the Cauſe of the 
Abbot of Torre, & debated in the King's? W. 14. fl. . 
Court, about the middle of the Reign of 
Edward the third, to wit, towards the 
Year 1347, by which it appears, that one 
of our celebrated Lawyers, called Skipwth, 
at that Time acknowledged himſelf en- 
tirely ignorant of the Meaning of the fol- 
lowing Terms in the Civil Law, which no 
one who had at all applied bimſelf to the 
Study of the Imperial Law could be ſup- 
poſed unacquainted with, The Cale is FD 
The 
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The Abbot of Torre (a) was then implead- 
ed by an Action brought in the King's 

Name for having cauſed a certain Prior to 

be ſummoned to the Pontificial Court at 

Avignon tor erecting an Oratory — contra 
Inbibitionem novi operis—contrary to the 
Inhibition againſt erecting a new Building 

and for not deſiſting from the Proſecution, 

although he had received concerning that 

matter the Kings Prohibition. Shipwith, 

an Advocate or Serjeant at (b) Law, that is 

a Doctor of the Engliſh Laws, ſays thus 

| In ceux parols contra Inhibitionem no- 

vi operis ny ad pas entendement——1n theſe 

Words, contrary to the Inhibition of a new 

Work, there is no Meaning - wherefore he 

prays Judgment for the Defendant; to 

whom Juſtice Shardelow makes this Reply. 

Ceo neſt que un reſtitution en lour ley, 
per que a' ce n' avoumus regard; mes re- 

Jpondes fi vous aves ſuy contre la Probibi- 

tion. That is no more than a Reſtitu- 

tion according to their Law; wherefore we 

pay no Regard to it; therefore anſwer 

whether you have proceeded contrary to the 
Prohibition — upon which the Serjeant 

paſſed to other Exceptions. Tis true in- 

4 Batre, 1, f. t deed that a Title is found in the Body of 
32. the Canon Law, || which doubtleſs is here 
pointed at by theſe Words—lour ley—their 
Law 


(%) See Black. Introduct, p. 22. | 
(2) Afterwards Chief Baron of the Exchequer. 


1 
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Law—dge neui Operis Nuntiatione — concern- 
ing the Prohibition of a new Work — by 
which is underſtood a Prohibitorial Denun- 
tiation or Inhibition either of a Judge or 
the party interetted, to prevent any Perſons 
injuring his Neighbourhood by crecting a 
new Building. "But 'tis plain, that that 
Title, as wel] as ſome others was transferred 
thither from the Imperial or juſtinian Law, 
and that thoſe who ſtudied the ſame Law, 
or had read the Code of Juſtinian, could 
not be ignorant of it, it being extant both, , gt, 
in the Code and Digeſt,* And thoſe moſt ir. 


* D. lib, t. r. 
celebrated Lawyers, Joannes, Aro, Accur- .li Met Sum. 


ſus, + Hoſtienſis, Durandus, Odefredus, & 1 i 
and others, had before that Time publiſhed pul J. 4. cod, tit. I 
Commentaries on it, or concerning it, And | 
of that Title and the Law relating to that ll 
Subject, Odofredus || who dyed after the f gg, 4 1 
demiſe of our King Henry the third, or in Gute, C. tit ae 1 
the Year 126 5, fays Lex 6ſt utilis et — "IF 1 
multum ſibi vendicat locum in Ci vitate iſta et 
ubique terrarum et in foro ſeculari et eccleſi- 
oftico, et materia bujus legis multum guoti- [' 
diana eff.——T his is an uſeful Law, and 11 
great Regard ought to be paid to It in this I 
City (to wit Bononia) and every where elle, 1 
both in ſecular and eccleſiaſtical Courts; [1 
and there is frequent Occaſion for the Mat- . i 
ter of this Law every Day — But now it that « 
antient Uſe of the Imperial Law or ſuch as 14 
we find it in Bractoen, Thornton and the 14 
Author of Fleta, and in the Annals of the 1 
Lay during the Reign of Edward the — 
con 
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cond, had continued in the King's Courts, 
or among our Lawyers down to the a fore- 
ſaid Time of King Edward the third; with- 
out doubt Skzpwith, one of our Serjeants, 
who it is certain was thoroughly learned in 
the Laws of England, would not publickly 
and in open Court have acknowledged him- 
ſelf unacquainted with that fignular, entire 
and well known Title of the ſame Law— 
De Operis novi Nuntiatione — concerning 
the Prohibition of a new Work — (which is 
the very ſame — Cum Inhibitione noui operts 
—and nothing of that Nature is contained 
in our Engliſh Laws) or would have ſo con- 
fidently aſterted, that the Words Inbi- 
bittonem novi operis had no Meaning. 
Neither does it appear that Shardlow, then 
Chief Juſtice, fully underſtood the Mean- 
ing of thoſe Words, when he tells us, that 
according to the Pontificial Law mto which 
they were transferred from the Imperial, 
Reſtitution was meant by them — an Inhi- 
bition not being a Reſtitution. "Tis how- 
1 bl. tic, de no- ever true, as is evident from the Pandects 4 
I. S. Pau. and the Pontificial Law, * that ſuch ample 


L. 20. Piætor. 


ers ae © Reſtitution was to be made by that Inter- 
. Is dict or Admonition to the Perſon injured, 
that whatever was erected contrary to the 
Inhibition was to be demoliſhed. (a) Fi- 
nally, from what has been ſaid, we may 


juſtly conjecture, that the above antient 
Uſe 


(%) Demoliſhed, See His Pandect. Civ, Law. I. 4. 
tit. 39. ; f 


Set, 85. annexed to FLETA. 


Uſe in the Imperial Law, whatever it had 
been among our Lawyers and in the King's 
Courts here, was, about the beginning of 
the Reign of King Edward the third, or 
near the Time in which the ſame Skipwith 
and his Cotemporaries applyed themſelves 
to the Study of the Laws of England, wholly 
laid aſide: | 
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SECTION I. 


- 
0 
* 


Our Nation never admitted the Im- 
perial Law into the public, called 
the Civil Government, whatever 
Effect the Uſe of that Law, ſuch 
as it was, might have had among 
us, during the before mentioned 


Interval. 
C. 3. f 5. p. 
572, Acqui interca 
Senſe, Bracton, Thornton, and the 
= Author of Fleta, applyed the 
Places, which they expreſly quoted out of 
the Imperial Law. Neither indeed do the 
Teſtimonies which have been produced 
from other Authors, who flouriſhed under 
the Reign of Edward the ſecond, prove 
that they cited in any other Senſe the afore- 
ſaid Law. The ſame may be ſaid of all the 
reſt of our Lawyers, who, during the a- 
bove Interval, made Uſe of that Law in 
their Studies, Diſcuſſions, Re 
| e- 


E have already * ſhewn in what 


* 


E. 2.4 $$ » 1 


Sec. I, er. 10 Flxra | 
Determinations, that i is from the o_ of 
the Reign of King, Szephen or thereabouts, 
or from the Time that that Law was firlt 
brought ht hither, down to the beginning of 
the Reign of King Edward the third, be- 
ing much about = Space of two hundred 
years. "Now with Reg ard to the Effect of 
the a foreſaid Uſe of t Imperial Law at 


that Time among us, ts certain, Whatever 
ſome, of our Exgliſbo Lawyers, who thus 


made ſome kind of Uſe of the Imperial 


Law, aimed at, or wiſhed for; no Change 
at all, in Conſequence of their Views, en- 
ſued in the public or What we call Civil 
Government; i here ſpeak of the Kings 
Odurts, and other non pontificial /Tribunals, 
excepting only the two. before mentioned, 
to Wit, the Marine and Military) and in 
Truth the ſole Effect of that Uſe was, that 
ſuch as applied it in the above Manner, 
thereby meerly ſhewed themſelves, either 
ſkilled in Pretenders to or exceeding, fond. 
of the Imperial Law, or deſirous of its be- 
ing jointly with the Common Law of Eng- 
land, by public Authority, admitted into 
the Pride of the Courts; not that it 
ſhould with Regard: to the Adminiſtration 
of the Civil Government be at all.confider - 
ed as of any Authority, The Engliſbo Na- 


tion alſo at that Time, and ny Judges of 
the , aforeſaid Courts, in which — 


Bracton himſelf, 2 þ naar has and. perhaps the 
Author of Fleta were included, were even 


during that Interval always extreemely te- 
Q'2 Nacious 
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nacious of the Cuſtoms of their own Coun- 


try, to wit, of the common Law of Eng- 


land; and that they therefore, as far as I have 
been able to obſerve, would not ſuffer any 
Form either of Speech,” Writing or Plead- 
ing to be taken from the Imperial Law, or 
inſe rted from it into their public Reccrds; 
For the public Entries of the Declarations, 
Exceptions, Agreements, Judgments, and 


other civil and daily Affairs, tranſacted al- 


moſt during that whole Interval in theſe 
Courts, are ſtill preſerved in our Archives. 
In theſe, ſcarce any other Footſteps of the 
Imperial Law, as it was at that Time ad- 
mitted among us, can be traced, than what 
are to be met with in ſuch like public Re- 
cords of the ſucceeding Ages, or in thoſe" 
of our own; in which nothing ſavours of 
the Imperial Law, they widely differing” 
both in Language and Senſe from the -Ro- 
man Law, and every where manifeſtly diſ- 
playing the ancient Style of the Engh;/b Law 
Courts, even ſuch as it was before the Reign 
of King Stephen, or antecedent to the Time 
of the Imperial Laws being brought hither 
among us. No Judgment therefore can, 
either from the Writings of Bractan, 
Thornton, or the Author of Fleta, (in 
which the Uſe this Nation made of the 
Imperial Law as above repreſented, 'is to 
be found) or from thoſe Paſſages expreſsly 
cited from the Pandects in the Law Annals 
of Edward the ſecond, be formed of the 
Effect the Uſe of the aforeſaid Law 
duced -among us, but may plainly be ga- 
we” thered 


Set. 7. wnnexed % FrzrA! 
thered from the juſt mentioned public Re- 
cords or Archives during that Interval; to 
which, numberleſs Deciſions alſo and Forms 
of Pleadings during that Period among us, 
ſome of which are printed and eaſily to be 
met with, others remaining diſperſed in 
Manuſcripts, as well as the Promptuary of 
Reſcripts, may be added. This laſt called 
Regiſtrum Brevium. The Regiſter of Writs, 
has been handed down by the Enghſþ from 
the "earlieſt Times to Poſterity, and has 
ſcarce one ſingle Term of the Imperial Law 
to be found in it; yet we at the ſame 
Time meet with in the Forms ef Pleading 
in the Pontificial Conſiſtories, as well as in 
the Tribunals for marine and military Af- 
fairs, (which had received the Imperial 
Law.) a great Number of Expreſſions taken 
from thence. Nor does it indeed appear 
to me, that the very few Quotations in the 
above Authors of our own Nation, or thoſe 
made Uſe of at the Bar, occurring in the 
Law Annals of Edward the ſecond, are of 
5 Weight to prove that the Imperial 
aw, whatever were the Sentiments of the 
Authors who thus applie i it, was at that 
Time admitted among us in Matters of 
lic Government, as having in reality, and 
y public Sanction any Force; any more 
than the Paſſages out of Plate, Ariftotle, 
Demoſthenes, Ci cero, Seneca, Plutarch, and 
ſuch Authors here and there frequently 
quoted by the French Lawyers, as is evident 
from a great Number of their printed 
| Plead- 
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Pleadings and Deciſions, are, Profs, that 
the French look upon the Sayings and Sen- 
tences of the aforeſaid. Antients to be i in 
Points of Law diſcuſſed in their Country of 
any Weight. Yet it ought not to be. — 
that Civilians and Canoniſts, whenever any 
Queſtion aroſe in the Diſcuſſion of Actions 
inſtituted according to the Engliſp Law, 
and which was brought upon the Tapis to 
be determined, ſuitable to the Rules either 
of the Civil or Canon Law ; ſuch, as Queſti- 
ons concerning Marriages, Wills, or other 
Matters, naturally belonging to the Courts 
or Conſiſtories, in which the Imperial and 
Pontificial Law are in a few Things allow- 
ed of, were, in the Ages before ſpoke of, 


+ 7 Hed. 6. fe, BB well as in the following, + applied, to 


27,6, &c. 


and heard even in thoſe Courts, which u pon 
other Occafions made Uſe of the En 175 
Law. But our Courts make no 4 
of ſuch Lawyers or of the Law they Prac- 
tiſe, than they do of Grams Phy- 
ſieians, and ſuch like, whenever a Queſtion, 
happens to ariſe between contending Parties, 
the Decifion whereof HELP on the ae 
ledge of their Arts, 


* 
pod 
LIED 
1 
. 


ne F 


SECT. I 


The — — this Nation at that 
Time ſhewed to the Uſe of the' 
Imperial Law in Matters of pub 
* Government. 


W O Reaſons may be aſſigned why 


the Imperial Law, however blended 
1 among us, had in that Interval 
dich which our Lawyers openly made 


Uſe 5 it in the manner we have related, 


no greater or any other Effect than what we 
have juſt now ſhewn, One is, the manifeſt 
125 avowed Averſion our Anceſtors at that 


ime expreſſed for the Imperial Law, as 
far as it any Way concerned the public © If 


vernment. The other is, the ſingular E- 


ſteem the Nation ſet both on the Engliſß 
Law, which we call the Common Law, 


and on its Maxims, they being from the 
earlieſt Times adapted to the Genius of our 


Nation, and their conſtant and moſt firm 


Adheſion to it on that Account. As to the 
Averſion our Nation had to the Imperial 
Law, we have a memorable Specimen of 
it in the before mentioned Edict, publiſhed 
by King Stephen both againſt the Imperial 
Laws, and Roger Vacarius the firſt teacher 
of chend, wong us, as well as the Inhibition 
24 als 
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. Mantle already: ſpecified of Henry the third, a- 
% gainſt the ſaid Laws being read in the 
Schools of Londun. We may here alſo add 
the Anſwer publicly given about the ſame 

Time in the Parliament held at Merton, 
which ſufficiently ſhews, that the States of 

_ the Kingdom were then in Dread, leſt the 
Imperial Law or ſome Part of it, ſhould ei- 

ther by itſelf or. by Means of the Pontificial 

Canons, with which it then was, as it now 
1s, - blended, be fraudulently obtruded on the 

Engliſh Law, and the Cuſtoms of their 
Country foundedon their Anceftors thorough 
Experience for many Ages, and on that Ac- 
count unanimouſly admitted. An Inſtance 
6 Stat. Merton, Of this is to be ſeen in that ſingular Caſe, * 
£9: 30 . wherein the Biſhops deſired that Children 


ſeu. 1235. vi. 
Bros, | $6. 9- born in Concubinage might by a ſubſequent 
75.53. et lb 6. Marriage be legitimated, which the Eng/i/ſþ 
* Laus do not allow of. The Parliament re- 
turned the following Anſwer-—— Wolle ſe 
Leges Angliæ mutare, que bucuſque ufita!& 
Juntac approbate--that they would not change 
the Laws of England, which had hitherto 
been uſed and approved — hereby, as it 
were, |. intending to ſignify, that the Imperial 
Las were, with Regard to the public Man- 
nagement of Inheritances and Succeſſions, 
by no Means to be admitted. It muſt in- 
deed be granted, -that the Biſhops grounded 
their Petition on the following Maxim ; — 
— Nia Eccleſia babet tales pro legitimis 
——— Becauſe the Church owns ſuch 
for Legitimate — as if the ſame had 
been- originally a Part of the Canon Law. 
And indeed we know fiom a Reſcript of 


ect. 2. amexed to FlETA. 
Pope 


Alexander the third, * ſent into En- * Amend, 4 


Concil. Lateran. 


gland, many Years before, to the Biſhop of 187. per. 4g. 


Exeter, as well as from other Reſcripts, 


e. 1. et c. 6, tat- | 


the ſame Maxim was before that Time _ qui fl 


contained in the pontificial Law. But it is 
plain the aforeſaid Maxim concerning the 
Virtue of a ſubſequent Marriage, was firſt 


transferred from the Imperial or Juſtinian,* . G . 
into the Pontificial Body of Laws. Where- 4 2=turalibus 


fore left, with Regard to the Succeſſion to Ss 
Goods of deceaſed Perſons, ſo conſiderable 
a Change of the Laws in England, as the 
Biſhops aimed at, who then earneſtly re- 
commended to us the Laws of the Church, 
though viſibly taken out of the Body of the 

Imperial Law, ſhould take place; and leſt 
other ſuch Changes ſhould be, by an Ex- 
ample of this Nature, as is uſual, with the 
greater facility introduced ; which might 
alſo perhaps have given Room to think, 
that the Engliſb Nation acknowledged the 
Imperial Law to be of ſome Authority a- 
mong thom ; what was thus endeavoured 
to be obtruded was rejected, as if the Par- 
liament had ſaid, We will not that either 
this, or any other Head, Legum Cæſarea- 
rum —of the Imperial Laws be admitted 
among us, or, Nolumus mutare leges Angli- 
canas legibus Ceſareis—we will not change 
the Engliſh, for the Imperial Laus —or 
which amounts to the ſame, for the Ponti- 
ficial Canons taken from thence. For it is 
eyident, that by what they ſaid, they did 
not ſimply mean, that they would never 
alter the Laws of England, or any part of 
them, they having made in this very Par- 
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Robert. Grofſ- 
feteſt, Epiſ, Lin- 
coln. Bpiſt, 23» 
Mis. 
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liament Innovations in their Laws, and cons 


apters of the Acts 
of the aforeſaid Parliament. And about the 
ſame Time, to wit, while the Parliament 
fat at Merton, a moſt} grievous: Complaint 


was. made, which I curſorily Notice, by 
Robert Capito (a) (Greatheag,) Biſhop: of 
Lincoln, of that Law of England, which 
excluded Perſons, thus born before Mar- 
riage, from the Privilege of Legitimacy, the 
ſame Biſhop ſtrenuouſly endeavouring to 
ſhew. * from the Canon, Natural, Divine, 
and Imperial Laws, that the aforeſaid Law, 
ought. to be neceſſarily aboliſhed. This he 
attempted in his Letters to (6) Valter de Ra- 
Mie: 7! | 1:4. YT 7 leigh 


* Greathead, born according to ſome at Stredbrooke in 
A, according to others at Sow in Lincolnſpire, was a 
Prelate of great Learping and Eminence. 11 
He was wholly bent upon following what appeared to 
kim reaſonable and juſt; had little regard to the Circum- 
ſtanee of the Times, or the Quality of the Perſons, and 
oppoſed equally, the Kiog's Will, and the Pope's Pleaſure, 
;ccordihg as it happened. He was the great Patron of 
Reger Bacon; and having been (Biſhop of Lincoln near 
ycnty Years dyed at Bugoen the gth of Odleber 1253. 
"Rapin. 8 Ed. V. z. P. 324,—Hiſtory of Linco 2 P: 
ra arr. Wenn ene 20 21 77G 
(4) Halter dt Ralgb. Seiden ſtyles him Tribunalis regis 
træſidem, but I dont with any Judge of that name: 
much leſs preſiding at that time in any of our Courts of 
Juſtice We find indeed that a Proclamation having iſſue 
in 1234 to declare the; Outlawry againſt Hubert de Bargb 
void, Judgement was pronounced thereon at Ganger, by 
the Mouth of Dom. . de Ralig be, (but whether Walter or 
Willizm don't appear) in the Preſence of the Archbiſhop; 
Biſhops,Earls and Barons. Additions to Mat. Paris. p. 153. 
There was alſo one Willam 4. Raligb aJuſtice of the Com, 


8 


At it 
— 


% annexed t FIETA. 


ig, Lord Chief Juſtice of the King's 
Bench, whom he earneſtly .exhorts to ex- 
rt himſelf to the utmoſt of his Power, that 
e aforeſaid Law might be altered here, 
He tells him alſo that he had been inform- 
d, that it was an old Cuſtom among the 
Engliſh to conſider ſuch Children as legiti- 
mate, and that, as a Sign or Simbol of 

eir being ſo, they were put, during the 
olemnity of the Marriage, under a Cloak, 
or other Covering thrown over the Parents, 
from whence being at that Time taken, 
they were to be regarded as newly born, 
therefore born in Wedlock. His Words are 
theſe E- ut ſeniorum relatione didici, con- 
ſuetuds etiam in boc regno antiguitis obtenta. 
et adprobata tales legitimos habuit et bære- 
des, unde in fignum legitimationis nati ante 
Matrimonium conſuerunt peni ſub pallio 
ſuper parentes eorum extento in Matrimonii 
ſolennigatione. And as I have learned 
from the Relation of antient Perſons, 
there was even in this Kingdom, an antient 
and approved Cuſtom, by Virtue of which 
ſoch were held as legitimate and capable of 
being Heirs ; and that Children born be- 
fore Marriage were, as a Sign of their Le- 
gitimation, uſually put under a Cloak ex- 
tended on their Parents during the Solem- 
nigation of their Marriage. — That is 

de ee st _ whilſt 
mon Pleas in 1223 the 13 H. 3. and a Juſtice in Eyre in 
1231. Du. Orig. And likewiſe one William de Ralegh 
who was elected Biſhop of Norwich in 1239, and afterwards | 
tranſſated to Hanel. „en . 


The Parliament was held at Merton the 23d. Jan, 1235+ 
the 2th, Hen. 3d, | 
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whilſt they were joined together in Matri- 
mony. But Raleigh; as appears from the 
„ Robert, Gro. Biſhop's next Letter to him concerning 
get Lin- the ſame Matter, rejected all this as inſig · 
Ms, * * nificant.— Præterea ad confirmandam bant 
Legem quod Baſtardus ſub: pallio ſupra pa- 
rentes nubentes extento poſitus ſurgit Baſtar- 
dus, induxiſti Teſtimonium Nicbardi di 
Lucy cijus Teſtimonium quantam et | 
habeat Comparationem ad Teſtimonia divine 
Scripture et Canonicæ contrarium teſtifican- 
tia lippis patet et tonforibus Moreover, 
fays he, in Confirmation of the Law, that 
a Baſtard, put under a Cloak extended bn 
their Patents during the Solemnization of 
the Marriage, ariſes a Baſtard, you have 
produced the Authority of Richard de Lucy, 
(a moſt eminent juſticiar of England under 
the Reign of King Henry the ſecond, be- 
tween whoſe Teſtimony and the Authority 
of the holy Scriptures, and that of the Ca- 
non Law bearing Witneſs to the. contrary, 
how great and what kind of Diſproportion 
there is, is manifeſt to the meaneft Capa- 
city For my own Part, J could never 
find that any ſuch Cuſtom ever prevailed 
among our Anceſtors at any of their Nup- 
tials, much leſs that a ſpurious Birth was 
thereby rendered legitimate. But I re- 
member to have ſomewhere read of this 
very Ceremony being practiſed when the 
Children of Jobhmof Gaunt, Duke of Lan- 
caſtrr, begot before Marriage on Catherine 
his third Wife, were legitimated by _ 
= f r A Tat- 
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Parliament“ in the Reign of Richard. the 1 Rt. Perl. 0. 
fecond, and that ſome rd was 
to this Cuſtom in that veay Aſſembly. 
what we have already ſaid of the "blic | 
Averſion to the imperial Laws here, du- 
ring the Interval we are ſpeaking of, may 
be added, that in the Reign of Edward the 
furſt, a moſt weighty Queſtion aroſe, with 
to the highly memorable Deciſion 


at Norbam * in the Province of Durbam 


concerning the Succeſſion to the Kingdom . few. 1232. 
of Scotland, by what Kind of Law, the 
Matter in debate ſhould be determined; to 
wit, whether by the Engliſh, Scotch, or 
by the Imperial, as by the Law of Nations, 
when the . where to be heard in 
Form, before the King of England, at that 
Time Lord Paramount of Scotland, And at 
laſt the whole Aſſembly unanimouſly de- 
elared, that no Uſe at all of the Imperial 
Law ſhould be permitted in the Diſcuſſion 
of that Paint, leſt any Diſguſt ſhould there- 
. be offered to the Crown of England. 

hus much, among other Things, I have 
formerly taken out of an old Manuſcript 
"et following Title.— Quomodo Ed- 
wardus Rex Angliæ conſtituit Toannem de 
Balliolo Regem Scotiæ — The Manner of Ed- 
ward King of England's conſtituting John 
Baliol King of Scotland. For at that Time 
de 3 as the Author of the 
above Treatiſe tells us, pronounced in the 
aforeſaid Place Sentence in the King's 
Name. And that Edict of King Edward 
the ſecond, by which all Authority was in 


this 


Ric, 2. num. 28. 


? Anno 1g. Fd. 
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|  *this Nation denied to public Not aties trett- 
ed by the Emp efor e 0 by his Calf Pata- 
tine, certainly 1 in ſome "Mezfire conctfys 
. this Point. The Words as we find them! 
Ed. 2. membran, OUT public Records, are — 20 uot rep- 
. in Schedu. num Angliæ ab bi 8 ubjetitone Tmperialt 2 
lberrinum. —— Pccauſe the Kingdom e of 
England is . wholly free from every kind of 
Subjetion to the 1 Empite. —Where- 
fore we have all the Reaſon in the Worlff 
to believe that even during khis Intetval, 
thoſe at the Helm here had the very fame 
Sentiments which King Richard the Leuch 
and his Nobles manifeſted in Fafliament. 
For it is by their Command inſerted in the 
1 public Records,* Que le royalme (a) d Angle- 
Not-in Forteſ:v- Ferre nb effort Avant ces heures ne a Tentent 


coram Roge Mie, du Roy notre dit Seignior et Stigniors du 
Cafe. Pedingon Parlament ungues ne ſerra rule ne governe 


& Onerworth. per IA Joy civil. That the Realm of Eu- 
4952 hath never been unto this Hour, nei- 
ther by the Confent of our Lord the co 


-- 


. and the Lords of Parliameßt, thall it ev 
be ruled or governed by theCivil Law.—A , 
lam ſtill at a Loſs to find out what could 


ns atk ie Forteſcue. (5) Chief Juſtice“ * 
ing Henry the fixth, to write that 
with the Laws of ht own Nation— N 
civites. ad Angliæ regimen 3 8 


Anglizc, 33. & under 

oy ſome Kings of England, not at all Ls 
frias leges repudiare fuiſſe, e en 
deayourcd, on that Account, to bring 


* En- 


141 77. I E.z 
1 


| () See Seldun Jams, p. 68. Epinomic 19. deln 
| "< See Se/den's Notes on Forteſcue, p. 40. 
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Engliſh Nation to be governed by the Civil 
Law, and to lay aſide thoſe of their own 
Country. ——1 have no where read that any 
of our Kings ated thus. He indeed aſſigns 
a Reaſon for their doing ſo, to wit, for e 
Sake of the royal Law, which we have be- 
fore ſpoke of. But at the ſame Time where 
is it to be found that any of our Kings be- 
haved in that Manner? As to what we fin 
in W „ Sarisburienſt - Nitllas leges pain . . 4. 
ainliſſe aliguos civilibus præferendua that. 


Ger were of Opinion no Laws were prefer- 
able to the Civil — in which that concern- 


ing the abſolute Power of the Prince con- 
tained” in the royal Law deſerves eſpecial 
Notice, is meant of ſome” of the Flatterers 
of the Hieratical Order in that Age, not of 
the Engliſb Nation, or any others who were 
At it that Time Jadges here. And we muſt 
not paſs by, that even the penal Laws 
preſcribed by King Richard the firſt, (who 
Was like wiſe looked upon as the Author of 
Oleronian,) with Regard to the Ma- 
Hägement of his Navy, greatly differed from 
e Imperial Laws. Neither can any thing 
telating to thoſe Laws be found in the Regiſ- 
ters of the Commanders of his Fleet, a Copy 
of Which is preſerved in the Words of Reger 
Hoveden, W and Maurrbeto Paris, J. 80 that 4... f. 
the Imperial Law was not then at leaſt in — ang 
the Diſcuſſion of Marine Affairs made Uſe $a GY 
ee „„ a 


SEC. 
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We ſhall' treat by 


mn Pleas, the grand Tribunal for Diſputes of Pro 


SELDEN'S. mme, 1 9. 


8 r. UI. 


The böse Eſtcem the Eng" i 7 
on the Laws of their own Coun» 
try, uſually called the Common 

8 Law, as well as their reſolute Ad- 

-hefion unto it, in the . 

ment of public Affairs, 

ting at the ſame Time the Uſe of | 

the Imperial Law, tho not with- 
aut re ing it within very nar- 


row Bounds. © 
the Way, of the 
Names Clerk, a * 


. Clergie: 


H E Singular Eſteem our Nation 
ſhewed, during that Interval, for the 
IR Law, of that of our Country called 
the Common Law, and their (4) pager 


(a) Their Adbefion unto it, The Cle /dnding ieim 
Able to root out the Municipal Law, began to with 
themſelves b from the temporal Courts, and tl 
Rudy and Practice of it devolved of courſe into the H 
Laymen ; and the peculiar Incident of the Court of Cow- 


being fixed by Magna Charta to be held in ſome certain 
(which in conſequence thereof has been held in the Palace 


Gare brought together the Profeſſors of the Mu- 
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unto it, ſufficiently appears from the Ar. 
ticles and Pleas of the Crown, and other 
like public Acts; Specimens of this Nature 
in the Reigns of King Henry the ſecond and 
Richard the firſt, are at this Day to be ſeen 
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in Hoveden, (a) and Matthew Paris, as well 


as in the Writings of our Lawyers, who 
flouriſhed at that Time, but more eſpecially 


in the public Records of all Kinds, du- 


ring this Period. The ſame may be infer- 
red from the folemn Oath uſually taken by 


the Judges in thoſe Days, The before 


mentioned Joannes Sarisburienſis, ſpeaking 
of the Reign of Henry the ſecond,* ſays, — 
Et quidem Judices ſacramento legibus al- 
nicipal Law, who before were diſperſed about the King- 
dom, and formed them into an aggregate Body. 


By this means a Society was eſtabliſhed of Perſons, who 


(as Spelman obſerves) addifting ' themſelves wholly to the 
Study of the Laws of theLand, and no longer conſidering it 
as a mere ſubordinate Science for the Amuſement of leiſure 
Hours, ſoon raiſed thoſe Laws to that pitch of Perfection, 
which they ſuddenly attained under the Auſpices of our 
Engliſh Fu/finian, King Edward the iſt. | 

In Conſequence of this lucky aſſemblage, they naturally 
fell into a kind of Collegiate Order, and, being excluded 
from Oxford and Camoridze, found it neveſſary to eſtabliſh 
a new Univerſity of their own. This they did by purcha- 
ſing at various Times certain Houſes (now called the. Inn; 


of Court and of Chancery) where Exerciſeslwere performed, 


Lectures read, and Degrees were at length conferred in 
the Common Law, as at other Univerſities in the Canon 
and Civil. The Degrees were thoſe of Barriſters (firſt 
ſtiled Apprentices from 4prendre, to learn) who anſwered 
to our Bachelors; as the State and Degree of a Serjeant, 
Serpientis ad Legem, did to that of Doctor. 

4. Black. Introduc. 19, 20, 22, 23. 
(4) Roger de Heneden.— Chaplain ſometime 20 Hen. the 
2d. He deduced our Hiſtory from Bede to 1202 tbe 4th 
ef King Jobi and is eſteemed a very diligent Writer. 

" Whear. Nicholſon, Ropin. 


R il gan- 


© Joan. Sarifhur, 
Po. icrat. I. 5. e. 
12. 
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ligantur jurati, quia omni modo judicinm 
cum veritate et Legum obſervatione diſpo- 
nent. The Judges indeed are bound by 
their Oath to maintain the Laws; ſo that 
they are in all Cafes to give judgment ac- 

» C. tit. de Jugz}. cording to Truth and Obſervance of the 

cis L,14 Laws.—Which Words, though they ma 

| ſeem to be taken from Juſlinian, * yet muſt, 
being ſpoken by an Engliſhman and in Ex- 
gland, be underſtood of the Laws of our 
Country, or of our Common Law, that is, 
Legibus Angliæ et conſuetudinibus reis 

* Mat. Paris ei · Of the Laws and good Cuſtoms of England 

1 which was the Phraſe of thoſe Times.“ 

| Joun. l. 5. c. Concerning which the fame Author elſe- 

16, where acquaints us +——Sed"et leges ipſæ et 
conſuetudines quibus nunc vi vitur, inſidiæ ſunt 
et laquei calumniantium. Verborum tendi- 
culæ proponuntur, et Aucupationes Syllaba- 
rum, vel fimplici qui ſyllabixare non novit.— 
That the very Laws and Cuſtoms, under 
which we at this Time live, are, in the 

Hands of the Litigious, as Snares and 
Fraps, the Words therein being ſo manag- 
ed, as to entangle, and the Syllables ſo 
diſpoſed, as to catch the very ſimple, wha 
are unable to ſpell, —And the Form of the 
Oath likewiſe taken in thoſe Ages by the 
Judges appointed for the public Manage- 
ment of Affairs, whether they were Eccleſiaſ- 
tics or Laymen, expreſly contains— /e ju- 
dicaturos ſecundum legem et Conſuetudinem 
Regni — that they would judge according 
to the Law and Cuſtom of the Kingdom — 
as appears from the Oath which the Judges, 

W 


— rr „ 1 


4 
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who were conſtituted to adminiſter public 
Juſtice in the Reign of, Henry the third, 
took according to Cuſtom. Some of the 
Words of the Oath are as follow, * — Bond 
fide procurabunt quod Magnus ficut parvus 
judicabitur ſecundum 
Regni.— They ſhall fincerely endeavour, 
that Juſtice be adminiſtered to Rich and 
Poor according to the Law and Cuſtom of 
the Kingdom. —Which, in my Opinion, was 
added on Purpoſe to prevent (a) their ma- 
king any Determination whatſoever accord- 
ing to the Imperial Law then lately brought 
among us, which, doubtleſs ſome, eipe- 
cially of the Hieratical Order, were extreme. 
ly fond of, and preferred to the Engl: 


Law. Whence that common Form of 


Speech, Lex terre—the Law of the Land 


as in every. one's Mouth, by which, as 


well as under the Name Legis et Conſuetu- 
dinis regni —of the Law and Cuſtom of the 


Kingdom the Law. we were to live under, 


245 


* An, 1259, ſcu. 


g 41. H. 3. In An- 
legem et Conſuetudinem nal. Burtonenki- 


bus Mis. 


and according to which, Juſtice was to be 


diſtributed unto us, was more expreſly 


pointed out, and every way both diſtinguiſh- 


ed and diſcriminated from lege Cæſarea— 
the Imperial Law—then vulgarly and fim- 
ply called, by us, the Civil Law. Where- 
fore in Magna Charta,* and elſewhere, ſpe- 
cial mention is, with Regard to this Mat- 

R 2 ter, 


() See Black, Introduc. p. 20. There is an Entry on 
the Clauſe Roll of the 18. Hen. 3d. M. 19 of the Oath to 
be taken by the Judges. See Pr;»:'s Animad. p. 38. 
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® Mat. Pariſ. an. 
12217. ſeu- 17, 
Jchan, R. Ec. 
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ter, deſignedly made, Legis terræ of the 
Law of the Land— and in thoſe great Dif- 
ferences between King John * and his No- 
bles, legum antiquarum et Conſuetudinum 
Angliz— of the antient Laws and Cuſtoms 
of England. Our Anceſtors, with a 
View of excluding, in Matters of public 
Government, the Uſe of other Laws, conſe- 
quently of the Imperial, (a) which at that time 
in a Manner threatened the Engliſh, make 
Uſe of Words much like the foregoing. We 
meet likewiſe, during that period, as well 
as after, both in the Oaths taken by our 
Kings at their Coronation, and in the Laws 
enacted by them, with expreſs Words to the 
ſame Purpoſe; by which it appears, that the 
Imperial Law, however now and then ap- 
plied among us, was, in Matters of public 
Government, of no manner of Authority in 
this Nation. And 'tis doubtleſs from what 
has been faid, the leſs to be wondered at, 
that in the Courts proceeding according to 
the Engliſb Law, the Uſe, ſuch as we have 
before ſhewn to have been made of the Im- 
perial Law, at laſt wholly diſappeared. But 
this was the eaſier effected, becauſe, about 
the very Time that the Uſe of the aforeſaid 
Law was entirely laid aſide, an End was 
likewiſe put to another Cuſtom among us, 
to wit, that of appointing Biſhops, Abbots, 
Deans, and ſuch like Perſons of the Hiera- 
tical order, to be the King's Judges. For 
from that Time, ſcarce any, or none indeed 
of that Order, the moſt eminent Part of 


(a) Imperial. See Lord Litileton's Notes to the firſt 
Book of the Life of H. 2d, p. 518. 
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which uſually applyed themſelves in the 
Univerſities to the Study of the Imperial 
and Pontificial Laws, fat in England as 
Judges in the aforeſaid Courts, (except in 
that of the Chancery) yet the Officers of 
thoſe Courts, and others conſiderable in the 
Management of public Aﬀairs, were uſual- 
ly, even then, and for a long while after, 


choſen out * of that Order; on which Ac- + vid. ear. 


count perhaps, the Officers of the ſame om 4 


Courts, and others of that kind, none of pj" . 
which for ſome Ages have been Eccleſiaſ- 

tics, are ſtill ſtyled (2) Clerks. Now tho 

the Name of Clerk and Gericature, 

was in the early Ages of Chriſtianity, * as . L. 2. Co. The. 
well as by Eccleſiaſtical Writers, only made ce et Ca- 
Uſe of to fighify thoſe who exerciſed the 2 Juſin, No- 
Offices of Religion in Matters of divine Wor- Ber. orig. 1. 
ſhip, as well as to be expreſſive of their ” 
Dignity, in which ſenſe the Words are to 

this Day commonly retained,* they are ne- 

vertheleſs likewiſe employed, both by the . 2 
antient and modern French and Engliſb, to 9r%inand. C.quia 


ſignify Perſons eminent in any kind of ory 


Learning or Science ; as in Philofophy, 


Mathematics, Hiſtory, Civil Law, draw- 
ing up of Forms, and ſuch like Matters, 
and are not confined to Divines, or to thoſe 
of the Hieratical Order alone. Hence the 
very Word Clergte, is taken for Science it- 
ſelf, or for Learning in general, and Cieri- 
cus—Clerk—for a ſkilful and learned Per- 
ſon, In this Senſe, the French * make Uſe » paſquier des 


R 3 of Fre in 
(a) See Black, Introdue. p. 17, | c. 13. 
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of the Words, Grandclerc, (a) Beauclerg, 
Mauclerc, as well as the Words Clergie, and 
Grand Clergie, for conſummate Learning, 
And there is extant a Fragment of a very 
antient Manuſcript, wrote in French Rhymes 
intitled — il livre de Clergie en Romaunz, 
ki eft appelles le ymage del munge — the 
Book of Science in Romance, called the * 
mage of the World which, except a few 
things juſt touched upon concerning the 
Creation, contains nothing but what relates 


to Aſtronomy, Geometry, and the other li- 


beral Arts, And the Title of the ſixth Chap; 
ter of the firſt Book is as follows De trois 
manieres de gen ke li philgſopbie poſer ont au 


f monde, e coment Clergie vient en Fraunce, 


— Of the three Kinds of Perſons, who in 2 


1 troduced Philoſophy into the World, and 
bow Learning was brouglit into France 


that is, how Learning and the liberal Sci- 
ences firſt came into chat Nation. And in 
another Place, | oe 


bien veult entendre ceſt livre 
E favoir coment il doit vivre 
E appendre liel Clergie 
Punt meus En tut f ja vie, Sc. 


Hence our King Henry the firſt, was cal- 
Jed Belleclericus, or (a) 2 Gre and the 
antient Greek Philoſophers are by Geofry. 
(oe ſtiled Clerks. | | 

Some- 


() Neauclerł. The Latinity of the Writers during the 
Reign of H. the 2d. was more pure than in many of the 
.. following A ges. 1a on the Stat. p. 33 
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)ometime in Gꝛeete that noble Region, 
hete were einht Clerks of full great Science, 
"Polo gers of notavle Dijſcretion, &c. 


And he frequently in other Places ſpeaks 
to the ſame Purpoſe — wherefore as there 
are, beſides the Judges in all Courts and 
Conſiſtories, ſome Officers, called Scribes, 
Notaries, and ſuch like, who are in Offices 
which can't be diſcharged without ſome 
Share of Learning; fo likewiſe there are o- 
thers, named Doorkcepers, Beadles, Cryers, 

deſtined only to execute Orders, the Per- 
formance of which does not require any 
Learning. The firſt, not the laſt, were 
uſually called Clerks, on Account of theic 
Birks, Knowledge, or' Art, whatever it; 
was; which Name was likewiſe given to 
Amanuenſes, and Writers of Epiſtles, and 
to the yreundlfr or Scribe among the Epbe- 
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fans, mentioned in the Acts of the Apoſtles,* * 48. ar. 


rendered in our Engliſb Verſion Town Clerk: * 
this Verſion without Doubt having been 


made by the Hieratical Order, to whom a- 


bove all others it properly belonged, and of 


which there was always a greater Number 
of Perſons, eminent for every kind of Learn- 
ing, or at leaſt who paſſed for ſuch, than 
among any other ſet of Men. Thus the 
Names Cbaldæan, Augur, Socthſayer, and 
many others, are applyed to Perſons, Who 8 


in Truth, were the Originals conſulted, 
would not be found to be at all expreſſed by 
them. But in fine, tis very plain, from 


R 4 | what 


- 
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what has been already ſhewn, how it came 
to paſs, that the Imperial Law was, as we 
have above related, reduced among us to 
thoſe narrow limits, within which it is at 
preſent confined, What we have ſaid of 
this Matter is abundantly ſufficient. 


——— ——_— 
"+ — — 


——— 


EMAPTER MX; 


— — 


— — — — | * 


SECTION I. 


Of the Age wherein the Author of 
Flora flouriſhed ; that he neither 
wrote his Work in the Reign of 


© Edward the ſecond, or third. 


E now return to Fleta. We are in 

this Place to confider the Time, 
when this Commentary was compoſed or 
finiſhed by the Author, and to give ſome” 
Account of his Name. We allo willingly 
embrace this Opportnnity of making an Ob- 
ſervation, concerning that very remarkatle 
Place in this Author, in which— Proviſio 
gquædam emnium Regum Christians un. — A 
certain Proviſion made by all Chriſtian Pow- 
ers—relating to Royal Donations or Aliena- 
tions, hitherto in my Opinion no where elſe 
to 


f 


fareat, quam eleganter, &c, Edwardus Rex 


Paſſage in the Articles of the Crown and of 
the Eyre, in which Mention is made of 


given Acquittances for the ſaid Debts—for 
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to' be met with, is mentioned. Nothing 
can be plainer from this Writer's Preface, 
than that he compoſed this Work in the 
Reign of one of the King Edward's— uam 
in Subditis traftandis æqualis jugiter ap- 


noſter hoſtilitatis tempore, &c.—— How im- 
partial, ſays he, in that Place, does our 
King Edward in the Time of War always 
appear in the government of his Subjects 
How elegantly, &c.— But it is not plain from 
theſe Words, whether he wrote nnder Ed- 
ward the iſt, 2d, or 3d. However tis 
evident that the King he refers to, 
was one of the aforeſaid Edwards, That 


Edward, Father of the King, ſeems to be 
a ſtrong Argument, that this Commentary 
was not at leſt finiſhed in the Reign of Ed- 
the firſt—the Words follow Ni recepe- . ri. im. . 
rint debita Regis vel partem Debiti et de- 20. 8. 55 
bita illa non acquietaverint tam de tem- 

pore Regis E. patris Regis quam de tem- 

pore præſenti. Such Perſons as have re- 

ceived the King's Debts, or Part of them, 

and have not, as well in the Time of King 

B. Father of the King, (the Name 

of Edward being in the Manuſcript no o- 
therways denoted) as in the preſent Reign, 


+ Cipitul, Itine- 


the very ſame Article was likewiſe thus 1, in vet. $:a 
worded in the Reign of Edward the firſt, f tut. impreſs, 


* ” . . Londi » 2 une 
Qui ceperini debita Regis vel partem Debi- 1 : 
. torum n.. 


| 
| 
| 
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tarum et debitores illos inde non aguiteta vo- 
rint tam de tempore domini Regis Hearaci 

wam. de tempore domini Regis nunc. Such 

erſons as have received the King 8 Debts, 
or Part of them, and have not, as well in 
the Reigu of King Henry, as in that of the 
preſent Lord the King, diſcharged the Debt- 
ors from the ſame, —— This Author then, if 
theſe are his Words, could not have wrote 


under King Edward the firſt, but muſt have 


compoſed this Work, either under Eduard 
the 2d, or. 3d, both thoſe Princes having had 
an Eduard tor their Father; but of that 
Paſſage more by and by. Did he write then 
under Edward the third? Tis plain to me 
he did not; for he with great Exactneſs pro- 
duces Matters contained in the Acts of Par- 
liament of Edward the ſirſt, concerning 
Wrecks, Action of Dower, and other Af-. 
fairs, as well as many: more out of the Laws 
of Henry the third. But he no here at all 


meutions any Conſtitutions of Eduard the 


* Sta t. 1. 1 Ed. 
3. e. 6. 


8 Fle. li. 5. C. 


22. Sect. 8. & 16. 


third; which, had he wrote in any Part of 
his Reign, he certainly would bave done. 
For Inſtance, about the beginning of * the 
Reign of King Edward the third, a Law 
was enacted relating te Convictions; for Ac- 
tions brought for Perjury in our Courts, 
were by the Lawyers in that Age ſo called, 

being the ſame we now term Attaints; by 

which Statute the antient Law concerning 
ſuch Actions, was ſo altered, that this Au- 
* doubtleſs would, where he ſo fully 


* and carefully treats of Convictions, bad, 
c 
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he wrote after that Law was enacted, have 
given us an Account of ſuch a Change; he 
ipeaking more than once of the aforeſaid 
Convictions," as depending only upon the 
antient Law then in being. And the Act of | 
Parliament in the Reign of Edward the firſt, J Ed. 1. Welz. | 
which according to his Explanation of it, « 38. 
as not to take Place except for the Per- 

jury of twelve Men in Actions, concerning a 

Tenement, or things partaking of that Nature, 

and poſſeſſed by a perpetual Right, called in 

the Law Language a Freehold ; nor even in 

thoſe Caſes, without the King's Leave. This 

Author even gives us a Tranſlation of the 

Statute itſelf, where we read—Concedit Rex 

convictiones quotieſcunque ſibi videbitur expe- 

dire — inſtead of, as tis in the Language of that 

Statute—Le Roy de ſon Office deſormes donera 

attarnts &c. quant il ſemblera quejbeſoign ſoit, 

the King ex officio will from henceforth 

grant Attaints whenever it ſhall ſeem to 

him neceſſary.— But this is no proper Place 

for a Diſſertation on the aforeſaid Law, 

made in that Age. Whoever pleaſes may 

conſult the Writers of our own Nation + ,,.. Bd. 

who have more fully handled that Matter, 4. de afida u- 

We will here only make this Obſervation to, <7, gs. © 

that the Author of Flera takes no Manner nic 4. L. dire 

of Notice of the Law, being about the Be- . . { r- para 

ginning of the Reign of Edward the third, 1 
as to the above Point, remarkably altered or $3.6. 257. Ke. 
explained, to wit, that an Attaint ſhould lie 
for a Perjury of that kind in Actions of Treſ- 
paſs alſo, and that the Chancellor of Eng- 
(and might grant it, by the lawful Autho- 

rity 
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rity or in Virtue of his Office. It cannot be 
ſuppoſed that an Author, writing in the 
Reign of Edward the third, would have ſaid 
nothing of this Law. The firſt Seſſion of 
the Parliament, in which that Statute was 
enacted, was opened on the very Coronati- 
on Day of King Edward the third, to wit, 
on the Morrow of the Feſtival of the bleſſed 
Virgin, thar is, on the third of February, 
but ten Days at moſt after the 2 5th of Janu- 
ary, when the aforeſaid King began his 
Reign. Our Author therefore could not 
have Time to write this Work under Ed- 
ward the third, before that Law was enact- 
ed. Neither does he indeed, in that exact 
Treatiſe of his, relating to Convictions, take 
any Notice of the Act of Parliament made 
in the thirteenth Year of King Edward the 
ſecond, called de Attinfis—of Attaints, — 
Wherefore it is manifeſt, there is no Reaſon 
to ſuppoſe that he wrote after that Time, or 
the Year of Chriſt 1320 ; nor does he fo 
much as cite any of the Acts paſſed in the 
Reign of Edward the ſecond. From whence 
indeed, if nothing appears to the contrary, 
we may fairly conclude, that this Author 
did not even write under Edward the ſecond, 
but before his Reign. And the Difficulty 
ariſing from the Place above quoted—ge E. 
Patre Regis—of E. Father of the King— 
is the only one I have met with ; yet that is 
not of weight enough to convince me, that 
the Edward mentioned in the Preface to 
Fleta, and conſequently the very Monarch 
| in 


e i. Br Erect th BF... 


Set. 1, Þ annexed to FLETA. 


in whoſe Reign he wrote, was not King Eq- 
ward the firſt, The antient Copy of Fleta, 
from whence the printed Edition was pub- 
liſhed, and which I am apt to believe is the 
only one extant, ſeems to have been tranſ- 
cribed in the Reign of Edward the ſecond, 
or perhaps in that of Edward the third. For 
it plainly appears from the Number of Er- 
rors, as well as from the many Chaſms vi- 
ſible in the Lines of that Manuſcript, as it 
in tranſcribing the ſame the Librarian was 
unable to read or underſtand it, that the a- 


foreſaid Manuſcript was neither penned or 


reviſed by the Author himſelf, Wherefore 
it is highly probable, that the Librarian un- 
der Edward the ſecond, careleſly or negli- 
gently ſubſtituted—E, Patris Regis, inſtead 
of H. Patris Regis—FL Father of the King, 


that is, Henry the third, Father of Edward 


the firſt) or thus injudiciouſly adapted alſo 
thoſe Articles of the Crown found in Fleta, 
to the Practiſe of the Courts in his Time, 
Whoever has compared the Statute enacted 
in the third Year of King Edward the iſt, 
concerning his own and his Father's Debts, 
with that Article, and with the Words in 
which our + Author recites the ſame Law 


+ 3. Ed. 1 


1. C. 19. 


? +Flet, 


will perhaps readily grant this. Eſpecially z;. 


as there are many other circumſtances which 
ſerve plainly enough to diſcover, that this 
Commentary was wrote inthe Reign of King 
Edward the firſt, We remark by the by, 
that there is, concerning the Time of the 
Author, a Miſtake of that Nature, or a kind 
of a Glols in the antient Manuſcript of __ 

ere 
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bert Thornton above-mentioned; in which 


+ Gilb. Thern- we find theſe Words + —— Dari non po- 
„o.. fterunt aliter ſingulari perſon res que ſunt 
ſpriritualibus annexe ſicut Corredia et Ab- 
 bathiis et domibus religinfis percipienda et 
hujuſmodi in quibus nullus vendicare ſibi po- 
_ ferit liberum tenementum, temporibas retro- 
actis. Sed hodie per Statutum Regis Ed- 
wardi ſecundi fiat breve de Corrodio ſubtracto 
ficut de libero tenemento. — Things annexed 
to ſpiritualities, as Corrodies to be received 
from Abbeys and religious Houſes, and ſuch 
like, in which no one could in Times paſt 
claim a Freehold, were not to be granted 
to a ſingle Perſon, otherwiſe (than to be 
polſeſſed, as by an Uſufruffuaay, not as ab- 
ſolute Lord ;) but now by a Statute of King 
Edward the ſecond, a Writ lies as well for 
withholding a Corrody, as for a Freehold, 
Thus a Statute of Edward the ſecond is 
cited, when it is evident, that Thornton, as 
was before thewn, not only wrote, but even 
dyed in the Reign of Edward the firſt; and 
therefore could not be the Author of the 
above Paſſage. He might, it is true, 
have faid by the Statute of King Ea- 
+ Welt. 2. 13. ward, of Weſtminſter the ſecond, + that 
Law concerning Corrodies having been at 
that Time enacted, to wit, in the 13th 
Year of the aforeſaid King. But theſe 
Words appear rather to have been a Kind 
of Gloſs made by the Librarian, and that 
Thornton himſelf was not the Author of any 
of the Words after poterit ; ſo far being 
+ Bract. J. 2. de 1. 
acquirend re- taken Out of Brafon,T (2) whom Thornton 


rum Dom. c. 5. 


. 7. p 1 
re (a) Braftew's Words end with Iiberum tenementam. 
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abridged : neither does the Word poterit at 
all agree with the ſubſequent Words, fempo- 
ribus retroactis. Nor is it uſual with Thorn- 
ton to inſert the Laws of his own Time, he 
having throughout his whole Work aſ- 
ſumed the Ferſon of Bracton. But as to 
what relates to the Author of Hera, it is 
certain, if the noble and vaſt Encomiums he 
m his Preface gives to King Edward are 
weighed, they cannot at all, with any ſhew 
of Reaſon, be well applyed to Edward 
the 2d ; and Edward the 3d, is quite out of 
the Queſtion ; perhaps therefore ſuch im- 
menſe Praifes ought to be referred only te 
Edward the 1ſt, But we muſt at the ſame 
Time make the following Remark on this 
Author's. Preface, that it is almoſt from the 


very beginning to the End fo compoſed, as 


that it rather ſeems to have been copy'd af- 
ter ſome antient Form, and more than once 
attributed by other Authors before his Time 
to different Kings, than to have been in 
reality peculiarly meant of, or apply'd to, 
the King therein mentioned. Whoever 
compares this Preface, with that prefixed to 
the Book of the Scotch Laws, called Regi- 
am Majeſlatem, as well as to. the Work of 
Ranulph de Glauvill's, muſt readily grant 
this. For our King Henry the 2d, and Da- 
vid King of Scots, are, in different Pre- 
faces, complimented almoſt in the very ſame 
Words, uſed by the Author of Feta in this 
Preface to his King Edward. Wherefore 
fuch Encomiums, whatever they were, are 


nat to be offered as of any Weight in this 
Pre- 


2 56 


258 SELDEN'S Diſſertation Ch. 10. 


Preface, with regard to the Subject we are 
1 now treating of. 


JJ r 19 


r. (A 


1 The Commentary of Fleta was 
| penned under Edward the 
| firſt. 


UT there are in other Places of the 
Work itſelf, very expreſs Footſteps of 
the Time of its being penned ; from whence 
it plainly appears that the Edward menti- 
oned in the Preface, or the King, in whoſe 
| | Reign the Author wrote, was Edward the 
| + Flet. l. 2, e. firſt, Firſt he + ſpeaks of the Privileges 


50. ſ. 16, 


of Knights Templars, as far as the Law en- 
| + Weſt, 2, 1g. acted under Edward the firſt, concerning 
1 L. 1. 6.32 erecting Croſſes, relates to their Privileges, 
| as of an Order, which, as well as that of 
| the Knights Hoſpitallers, flouriſhed at the 
| Time of his writing ; but every one, who is 
| not quite ignorant both of our Law and of 
| | all Hiſtory, knows that the Order of Knights 
| | Templars was about the Beginning of the 
| [ | Reign of King Edward the 2d, wholly a- 
| boliſhed. Secondly, in the Place where he 


t. Flet. 1 2. e. gives us the + Form of the King's Writ, 


| | called Moderata Miſericordia, founded on 
OY . chen. Magna Charta; T He, adapting the Words 
©, the to his own Time, frames it in the King's 
Name thus - Contra tenorem Magnæ Char- 
1 . te 


aunnexed to FLETA. 


. 10, Sec. a. 259 
e are te Regis H. Patris noſtri in qua continetur 
quod nullus liber Homo amercietur, &c. 
Contrary to tho Tenor of the Magna Charta 
of King H. our Father, which declares that 
no Freeman is to be amerced, &c. — None 
but Edward the iſt, as being the Son of 
was H. the zd, can be meant in this Place. + riet. 1. a. «. 
Thirdly, ſays he, + Dominus Rex nuper in ** *' 
the | Parliamento ſuo apud Acton Burnell hahi- 
to, Se. — Our Lord the King, lately in his 
Parliament at Acton Burnell, &c. That 
1 Parliament was held in the 11th Year of 
c Edward the 1ſt, and — Dominus Rex—our 
A | Lord the King -was the uſual Form to de- 
ce note the King then upon the Throne. Fourth- 
* ly alſo, he in the Chapter above cited ſays, . 
— ber formam F Statuti Regis anno Regni 7 N 
© | Regis—by Form of the Statute of the King, 
eges enacted in the Year of his Reign—(the 13th 
aus through Negligence of the Librarian being 
ung omitted) at Weſtminſter, manifeſtly point- 
* ing at the Statute of Edward the iſt, inti- 
15 tled — de Mercatoribus — of Merchants. 
ne Fifthly, he expreſly informs us, that King 
y K Henry the 2d, was great Grandfather of that 
15 King, in whoſe Reign he wrote, and every 
* one knows, that he was the Great Grand- 
x © | father of Edward the iſt, that is, Father of 
* King John, who was Father of Henry the 
$5 zd, who was Father of Edward the 1ſt: to 
50. wit, Þ in that Chapter of the Magna Char- rler 2. e. 


ta of Henry the 3d, — de Scutagio * capi- . Jag. Ch 1 

rds 5 . "I 6+ 
8 endo ſicut capi conſuevit tempore Henrici Re- © 37. 

'S* || gis Avi noſiri — of the taking Eſcuage as it 

TEE 8 had 


. 


Author reciting that Law in his own Words 
ſaysIubibetur, quod nullus deſtringatur pro 
Scutagio, ſed capiatur ſicut capi conſuevit tem- 
pore H. Regis. Proavi Regis nunc tis for- 
bidden that any one be diſtrained on for 
Eſcuage, but that it be taken as it uſed to 


Coke. in Præ-· 


fat ad part. 8. 
Relat. alibi. Co- 
well inInterprete. 
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had been uſually taken in the Reign of King 
Henry our Grandfather, by which Name 
tis evident Henry the 2d is meant. Our 


be in the Reign of King Henry, bis pre- 


ſent Majeſty's great Grandfather.— He pre- 


ſerves the very Senſe of the Law of Henry 


the 3d, as far as it relates to Henry the 2d, 


Grandfather of that King Henry ; at the 
ſame Time rightly calling the aforeſaid 


Henry the 2d, great Grandfather of his King, | 


that is, Edward the 1ſt. I know indeed 


ſome very eminent Men, * have been of 


another Opinion, and by miſunderſtanding 


ſome of the Places we have cited, judged | 


that the Author of Fleta flouriſhed in the 
Reigns of Edward the zd and 3d. But J 
am fully convinced, by what has been be- 
fore quoted, that this very Book was wrote 
in the Reign of Edward the 1ſt; and that 
therefore both it, as well as the Sum of 


Thornton, and the Compendium, called Brit- 


ton, were ſome of the Works compiled by 
the moſt famous“ Lawyers, at the Com- 
mand of wes the firſt. 


SECT | 
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1 partes dividitur principales 
tiſe, ſays he, of the Engliſb Law, divided 


into three general parts, may, from its ha- 
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- | Why the Author of this Commen- 


tary was called Fleta. 


E ſhall now examine how this Book 
came to be called Feta. We find in- 


| deed among the Writers of Britain,* an 
Author called Hlliam Flete or Fleta, com- Bal. Cent. 6. 


Script, 41, Pit. 


monly by Foreigners ſtyled Anglus or An- ws. ct. 14. 
glicus—the Engliſbman; but this Perſon was _ . 


2 Divine of the Order of the Hermits of St. 


Auſtin, and wrote only upon Theological 
Subjects: It is alſo manifeſt that this Work, 


| intitled Feta, was penned before his Time, 
hae having flouriſhed under Richard the ad. 


But our Author plainly aſſigns us, in the 
following Words of his Preface, the Reaſon 
of his Book being called Fleta. — Tractatus 
iſte qui merito Fleta poterit appellari, quia in 
Fleta de jure Anglicano conſcriptus eſt, in tres 
This Trea- 


ving been wrote in the Flete, juſtly be na- 
med Fleta. Now by the Word Feta 
here, is meant that moſt noted Priſon, which 


we, from the little River running by it, cal! 
the Fleet; for the Engliſh call Fluvius Fluc- 
tus ſeu AÆſtuarium —— a River, F lood, or 


S 2 Place 
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Place where the Tide comes in, Flete. 
Whence, as the Spanzards (according to 
* ſome) by Metonimy call Naulum a 
Flete from a River or Flood, on which the 
veſſels fail, from which likewiſe their Words 
Fletador, and Fletamiento, are derived ; the 
aforeſaid Priſon, as well as a Number of 
Ships, and the Street adjoyning to that ſmall 
River, is on that Account, named by us 
Flete. Certainly if Cicero had called his 
Tuſculan Queſtions Tuſculum, he had done 
it for the ſame Reaſon as our Author na- 
med his Book Fleta; upon the fame Ac- 


count alſo, Ovid's Books de Ponto bear the 


Title of that Place. And it was a common 
Cuſtom in the Age, in which the Author of 
Fleta flouriſhed, as well as before his Time, 
to ſtyle public Writings and Acts, from the 
Place where their Contents were tranſacted, 
Thus the Conſtitutions of Clarendon (a) are 
called ſo from that Place. The Magna 
Charta of King Jobn, the Charter of Hun- 
ningmede, (5) from its having been ſigned 
there, Some Statutes alſo in the Reign of 

Ed- 


(7) Clarendon, called ſo from the Parliament being then 
held at Clarendon, à noble Houſe, about two Miles north 
of Sa//bury, at that Time belonging to the Crown. 

Theſe Conſtitutions were made in 1164. 10 H. 2d. and 
contain the chief Prerogatives and Privileges that were 
claimed as well by the King as the Clergy; they are di- 
vided into fixteen articles, and may be found in ſeveral of 
our Hiſtorians, 

(5) Runningmede, a large Meadow between Windſor and 
Janes, and denominated ſo, (according to Mathero of NH. 
minſier) as ſignifying pratum Con{1ii, becauſe he ſays it had 
heretofore been frequently uſed for holding great Councils 
of the Realm. 
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Edward the iſt, are named, as even Novices 


' know, the iſt, 2d, 3d, and 4th, of Meſtmin- 


ſter, from their having been enacted there: 
not to mention the Statutes of Glouceſter and 

Exon, ſo called, on the ſame Account. But 
although it is no where that I know ef to 
be found who was the Author of this Com- 
| mentary wrote in the Fleet, yet there is no 
doubt, but that he was one of thoſe who 
were ſent to Priſon, We are certain that a 
great many of the Judges, under Edward the 


6 


nent Lawyers in that Age, being juſtly con- 
victed of Bribery, and of deciding Matters 
in their own Favour contrary to Law, were, 
as well as ſome others, beſides the Officers 
of the Courts, juſtly puniſhed by Fines, Ba- 
niſhment and Impriſonment; and it is pro- 
bable, our Author was one of this Number. 
The Names of thoſe adjudged guilty, are 
to be ſeen in the Works of our Annaliſts.* 
And I have by me an antient Manuſcript of 
Annals, relating to the Year 1288, intitled 
ncarceratio Tuſlitiariorum domini Regis 


cilicet Thome de Weylond, Johannis de Love- 
tot, Willielmi de Brampton, et Ade de Strat 


on de quo Dominus Rex habuit quadraginta 
ille marcas et amplius præter vaſa argentea 
f aurea,—The Impriſonment of the Juſtices 
pf our Lord the King, to wit, of Thomas 
e Weylond, John de Lovetot, William de 
Brampton, and Adam de Stratton, from whom 
alone, our Lord the King took upwards of 
40000 Marcs, beſides Gold and Silver Plate. 
TW” S 3 And 


263- 


| Iſt, very great Men indeed, and moſt emi- 


* Vid. ex vet, 


Mſs. Holinſhed 
et Joan, StowZ « 
um anno, 1289. 


* 
8 n 
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And in a Manuſcript of Peter de (a) Lang- 
toft, an old rhyming Chronographer, we 
meet with what follows, concerning the a- 
foreſaid Juſtices and others, 


Quant le Roy Edward avoit demore 
Troiz annez de la mer Dieu Pad remene 
A ſon repoir trova par pleinte pr eſente 
Ses Juſtices et ſes Clerks attaintæ de fauſete. 
Les Uns avoient, par douns, les ieys deſtourne. | m 
Les autres la coroune avoiente vicle; g1 
Thomas de Weylaunde en banc primes nome th 
Par agard du Court le Reigne ad forjure, ar 
En la terre de France ſans repoire eſt ale, U 
Ses Compaignons, ſes Clerks ſunt fris e mene gh 
A la teure de Londres, deliveres par mene; be 
E ſur ceo cheſcun de Office eſt pryve. Pc 
Elys de (a) Begyngham neſt pas entechele © 
Et Johan de (b) Metingham /e chef eft demore, 
Sire | Ba. 


| ſure 
(4) Peter de Langtoft, ſo called from Lanetoft in Nori hire, ae 1 
was a Canon Regular of Bridlington in Yorkſhire, and there ter, 
dyed about the beginning of the Reign of Ed. the 2d. Wil 
| Hearn, p. 22. che. 
He wrote in French Rhyme and began his Hiſtory at 
the Origin of the Britains, and continued it down to the 
End of the Reign of Ev. the iſt. 
Reb, de Brune, who was Canon of the Priory of Bors, 
in Lincolnſhire, and dyed in the Reign of Ed. the 2d, tran- 
ſlated Langteſt into Engliſh Rhyme, but as his Verſion, is 
not ſo intelligibie as the Original, I have not inſerted it. 
See Brunes Tranſlation of Langtoft publiſhed by Hearn, 
V. 2. | 
(a] Elias de Brgyngham. He was one of the Juſtices of 
the Common Pleas. | j 
(6) John ae Metingham, He ſucceeded Sir Thomas de Wry- 
land, Theſe are the only two, among all the Judges of 
that Time, whom Hiſtorians have taken Notice of as free 
from Bribery and Extortion; and their Names will be con- 


veyed down with Honour to the lateſt Ages, 


„ % io oa 


I. 
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Sire Rauf de Hengham ad taunt diſpute 
Ke du Baunc le Roy perdu ad le ſee. 

Sire Adam de (e) Stratton eſ dur demene, 
Teo cray he ſauns deſerte neſt il pas blame 

Or, Argent, ſans noumbre au Roy ad il done, 
Avoir chaunta pur luy placebo. Domine, 


| Dilexi quoniam fraude et fauſete, 


And its ſcarce to bd doubted, but that a- 


mong the great Number of Lawyers found 


guilty, ſome of them were ſent to the Fleet ; 
that Priſon being, preferably to all others, 
and that.by a moſt antient Privilege, made 
Uſe of by our higheſt Courts of ſuſtice 
Should any one deny our Author to have 


been of that Number, I ſhan't diſpute the 
Point with him, 


> 


(e) Adam de Stratton, He is ſaid to have been Chief 
Baron. Befides the abovementioned, there were alſo cen- 
ſured and fined, Robert Litbönry, Maſter of the Rolls, Reger 
4% Leicefter, a Juſtice of the Common Pleas, Salomon Roche 
ter, Richard Beyland, Thomas Soddington, Walter Heptan, and 
William de Sabam, Juſtices Itinerant, and Henry Bray Eſ- 


| ckeator and Judge of the Jews. Daniels Hiſt. Exg. p. 189. 
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Of the Proviſion mentioned in this Peſ 
| Commentary to have been or- Pla 
| dained by all the Chriſtian Pow- 4 
| ers, concerning Alienations made 


by Kings. war 


f N O W the very remarkable Paſſage 1at -/ 
| | we have taken Notice of in this Vea 
| Author, and at which I am amazed, is to afor 
be met with where he treats of Donations, Rei 
and is as follows, ¶ Res quidem Corone ſunt the 
entiqua maneria Regia, Homagia, Liberta- thei 
tes et hujuſmodi, que cum alienentur, tenetur hav 
3. * Rex ea revocare ſecundum Provifionem omni» No 

um Regum Cbriſtianorum apud Montem Peſ= Mo 

foloniam, anno regni Regis Edwardi Filii Re- Chi 

gis Henrici quarto babitam. — The Poſ- to v 

ſeſſions of the Crown conſiſt of the antient Eaſ 
5 Royal Demeſnes, Homages, Liberties and We 
| ſuch like, which were they alienated, the Kir 
King, according to the Proviſion made at gre 
Mompelier by all the Chriſtian Powers in Jtites 
the fourth Year of the Reign of King Ed- the 
ward, Son of King Henry, would be oblig. Kin 
ed to revoke them.— There are other Paſ- lane 
ſages in our Author,* concerning Royal — 
Alienations, agreeable to what he here ad- Jof / 
vances. But is this matter of Fact? Was JKin 
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in initio, e g. any Proviſion by all the Chriſtian Powers, ſide 
1 relating to the revoking the Alienations of Pri 


8 or the Patrimony of Princes, made at that Time not 
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at Mons Peſſulanus, a famous City of 
Languedoc, now called Mompelier? For it 


is my Opinion, that in this Paſſage, Mons 


Peſſolonia can't be underſtood of any other 


Place; the City itſelf being ſometimes called 


Mons Pullerius and Mons Piſciculanus, and by 
other Names, according to the different Fan- 


cies of Authors. That fourth Year of Ed- 
ward the iſt, in which the Author of Feta 
affirms ſuch a Provifion to have been made 
at Montpelier, correſponds with part of the 


Years after Chriſt 1275, and 1276. The 
aforeſaid King Edward having began his 
Reign the 16th Day of November 1272, 
the Aſſembly of all Chriſtian Princes, or 
heir Ambaſſadors for that Purpoſe, muſt 
ave been held there between the 16th of 
November 1275, and the 16th of the ſame 


Month in 1276. The following are the 


Chriſtian Princes who reigned at that Time, 
to wit, Michael Palzolozus, Emperor of the 
Eaſt—— Rodulphus the iſt, Emperor of the 
Weſt or Germany. Pbilio the Hardy, 
King of France. — Alfenfus the 10th, that 
great Aſtronomer, and Author of the Par- 


tites, King of Caſtile and Leon — Alexander 


the. 2d, King of Scotland—Uricus the 8th, 


Eing of 1 King of Po- 


land—Fladyla us the 4th, King of Hungary 
— James King of ps. — Ottocarus King 


of Bohemia—Charles King of Sicily — Hugh 
King of Jeruſalem, beſides others leſs con- 


ſiderable, who were then ſtyled Chriſtian 
Princes, But I am of Opinion there can- 


not be met with, except in this Place, ei- 
ther 


— rs t At ů — 


— —— — — 4 2 


268 


SELDEN's Diſſertation Ch. 10. Sec 
ther in any Annals, Hiſtories, or elſewhere, jn t 
the leaſt Shadow or Footſtep of ſuch an gy; 
Aſſembly being held there, by the above iſt. 
Chriſtian Princes, or by any other ; or that as | 
they ſent thither any Ambaſſadors to treat of] ſet 
ſuch a Matter, It is certain the Emperor for 
Rodulphus the 1, made about that Time, | .,,, 
» via. Aventin, and according to ſome, in the Year 1275, & pat 
us 8 2 Ceſſion, to Pope Gregory the 10th, of T1 
ib. 7. : n 
Chronic, Anno. Bononia, and all the very extenſive adjacent 21 
Pact Langium Poſſeſſions, till that Time, a valuable Part me 
Dat oo of the Roman Empire ; but Writers are not P. 
tit. de Reſcript, agreed about the Year itlelt. Nothing how- yy 
— ever can be more manifeſt, than that this H. 
Donation was made about that Time. The af 
like was at different Periods practiſed as well | ,þ 
by ſucceeding, as well as preceeding, Em- 
perors, whoſe Ceſſions were never revoked. | tre 
It is true, ſome Things concerning this very | fil 
Matter, or the revoking the Alienations of m 
Royal Patrimonies, are, ſeveral Years be- C. 
fore the 4th of King Edward the 1ſt, to be ar 
met with in the Antients. A memorable |] v 
* Extr, dt. de Reſcript * of Pope Honorius the zd, direct- fi: 
au. aeg. v. ed to che Archbiſhop of Cologn, about the | 7 
rideſs quintam Year of Chriſt 1220, relating to Alienations g 
Decretaliom lb. made by Andrew the 2d, King of Hungary, in 
” Et ibi, tons. is, with regard to the ſame Point, extant, 
tert hn. The Opinion alſo of that great and antient 
Lawyer Azo, who dyed long before the 4th 
Year of Edward the iſt, is cited from his 1 
» Aron. Diputs- Diſputations, * and does not much differ 2 
tion, zudem. from the aforeſaid Proviſion. And we find 1 
nus Rex apud Re- | in 10 


nat. Choppin. I, 
2» tit. 1. ſ, 6, 


IO, 
cre, 
an 


Sect. 4. annexed to FLET Ay 


in the Alpbonfins,4 publiſhed about-twenty- I Aber Par- 


tit, a. tit. 3o L 
$,—et Part, Jo 
tit. 18. J. 29, 


five Years before the 4th of our Edward the 
1ſt, ſomething to the ſame Purpoſe, as well 
as in the Body of the Gregorian Decretal, * 


fore the aforeſaid Year of the ſame King Ed- 


dard, not to mention the Writers who 


handle this Matter, and flouriſhed before that 
Time, Our Bracton likewiſe, treating of Roy- 


above Proviſion is ſaid to have been made, 
with the greateſt Application, canvaſſed and 


treated of this Matter; yet I could never 
find that any of them ever made the leaſt 
mention of the aforeſaid Proviſion, In the 
Compendium of our Law called “ Britton, . Bintan. e. 34. 
and wrote not very long after the aforeſaid 1 Done. fo. 37. 
Year, as well as in Thornton, who within + Thornton. lib, 
| fixteen Years of the 4th of the Reign of Edd. 

ward the 1ſt, publiſhed his Sum, Royal Do- 
nations are expreſly treated of; yet there is not 


in either of them one Syllable of any ſuch 
Pro- 


{4 1 Williom of Newburgh, ſo called from a Monaſtery in 


3 Niriſbire, whereof he was a Member. His Hiſtory begins 
with the Death of Henry the iſt, and ends at the Year 


1197. He was a violent Perſecutor of 7-2fery of Monmouth. 
His Latin Style is preferred to that of Mat Paris, and 


; equalled with thoſe of Faamer, and Malmſbury, by Dr. Wats. 


Rafin, v. 3. OA, Ed. p. 530. 


®*Decret. Gregor. 
tit. de jure- juran- 


1 ſet forth thirty-ſix Years, or thereabouts, be- 4c. 33. 


„ Brat, I. 2. de 
acquirend, rerum 


al Donations, is of the ſame Opinion, We Demio e. 5. f. 
may to the aforeſaid Authors, add Matthew hb.; 
| Paris, William of (a) Newburgh, and other * 7%: © *+ © 
Writers in the Beginning of the Reign of 
| Henry the 2d; but altho' many Lawyers 
after that Year, or the Time in which the 


7. fo. 14. a. & 


| 


— — e 
— 5 as. 
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| ® Joan, Forteſ- 
eve In Tractat. 
de Dominio rega- 
Ii et politico, 


Ld - 
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Proviſion. Thornton, I confeſs, having been 


a bare Epitomizer of Bracton, contains 
nothing ſubſequent to the Time of Bracton; 
but we more than once, in the other Com- 
pendium called Britton, meet with Matters 


relating to the Years immediately ſucceeding 
the above fourth Year of Edward the 1ſt. 


Wherefore, tis ſtrange, had there in Fact 
been any ſuch Proviſion, that in that Work | 


no Notice ſhould be taken of it. Neither 
indeed are there in any other of our Law 


Books with which I am acquainted, no not þ 


ſo much as in Jobn Forteſcue, x who expreſ- 
ly handles the Queſtion concerning the Re- 
vocation of Royal Donations, any Footſteps 
of ſuch a Proviſion. But on the contrary, 


as will preſently appear, we meet with in N 


our own Books ' abundantly ſufficient Argu- 


ments to evince us, that there never was K 
And this our Pri- þk 


any ſuch Proviſion at all. 
ſoner, or the Author of Fl:ta, was doubt- 
leſs impoſed upon, either by ſome ſhallow 


Perſons, who uſually love to prate after their 


returning from foreign Parts, (not unlikely 
from Lyons) in which Place a great Coun- 
cil had been a little before held; or was, as 
well as others perhaps, in this Point de- 
ceived by Letters or Writings ſpread abroad 
concerning a Proviſionof this kind, by Perſons 
who had ſome Intereſt in it; the over credu- 
lous being frequently liable to ſuch kind of 
Impoſitions; and it has been in all Ages a 
common Practice to amuſe the World with 
Relations of wonderful Things tranſacted a- 
broad, Several very eminent Foreigners, 

'tis 


gect. 4. annexed to FLER TA. 


tis true, have, between the fourth Year of 

dward the iſt, in which this Proviſion is 

aid to have been made, and this our pre- 

2 ; ſent Time, wrote a great deal concerning 

n- this Matter, or the eſtabliſhing or reſcind- 

ers ng the Alienations of ſupreme Princes; they 

ng ſhave with great Care collected together the 

ſt. Opinions of the antients, the Laws of Em- 

ct perors, and Kings, and other forenſic Caſes, 

rk relating to this ſubject; yet they, tis evi- 

er dent, had never heard of the aforeſaid Pro- 

w fvifton, or of any Thing like it. Tis plain 

ot alſo from the Writings of the Doctors upon 

(= the Extravagants, Title de jurejurando c. in- 

e- frelleclo 33, as well as from I Bartolus and berg S plate 
ps Baldus, x and almoſt all the other Commen- B. 44 1 aur 


lam 


. = c * 
y, |t: | * Bald, in e. uai 
y, fators on the Title, Qurs dare feudum poſſit, * Bel — 


who may grant a Fee — that they were pu. tir. de pro- 
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u- Strangers to it. We may to the aforeſaid jp cl. Sperl. 
as Antients, add the Speculator or Durandus, ＋ Princip. Rubric, 
. 8. ſ. 2. 

ri- and as to modern Authors, a great Number 


t- pf them are eaſily to be met with, who in 
fheir reſpective Commentaries, treat of this __ 
lubject, as — Petrus Belluga, * Reſtaurus in tir. de laftru- 


ly Laſtaldus, & Arnulpbus Ruzeus, ||  Reginerus rr. Ne. 1. 
n- Pixtinus, f Henricus Bocerus, & Horatius 3 
as Montanus, T and others of the fame Kind, quzs. — 
e- in their Writings concerning the Regalia of Bur, zu. 
ad he German Empire, and thoſe of other 9,4 %.4 
ns Kingdoms, as well as Franciſcus Hotoman- be Regalibus | 


ws, * Joannes Bodinus. F The Code of 5 be Regatibas 


of he French and Imperial Law, T by Hen- 7 SEES 
a fy the 4th, Petrus Tholoſanus, || Renatus n—_—_— — 
th Choppinus, F Gregorius Lopez, upon the «. 8, 29, &c. | 
= Partites, nn, 1. 


8 Joan. Bodinus. De repub. I. 1. e. 10. f Lib. 7. tit; a. |} Pet. Tho- 
» ban, Syatag. Juris un verſi 1, 6, 6, 6. . 16, 5 Renat, Chop pin De 


18 Domanio Franciz, I. 2+ tits I, 


[ 
5 
( 
A 
ſ 
| 
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in Pant, fs. Partites, ® Bartbolomæus de las Caſas, fin 
MLT. 8 Alfonſus Azevedo, 8 Georgius Cabedo, pr, 


debe dear „„ Hugo Grotius, 1 who treat of the Donatiche | 
Pri Reger ve! made by Conftantine, not to mention eithdq t 


bg. the Authors quoted by theſe Writers, nor pon 
$ Alphon. 4e- great Number of others, who have handlehat 
Rex. I. f. ct. jc the fame Subject. The aforefaid Authoiſold 
[| Geor: Peer Alſo ſometimes manage their Debates, withas 
F Rer. — regard to the Bounties and Donations ohen 
de jute Pacis et Pri Iinces, and the Alienation, and Uſucapio ro 
—— - the Regalia, with the greateſt Exactneſſim 
Diligence; and few of them ſeem tm: 
hw omitted any Thing, found either iqaile 
antient or modern Authors, relating to thigas: 
| Matter. Some of the aforeſaid Writers werqny 
Italians, ſome Germans, others Dutchlatic 
French and Spaniſb, and were very eminentec 
and learned both in Hiſtory and the Law juer 
yet they at the ſame Time appear to havche 
been quite Strangers to the above — ere 
Proviſion of all Chriſtian Princes; whereas 
doubtleſs, had any ſuch Law ever exiſted} am 
it could not have eſcaped their Knowledge ſora 
It is moreover plain from the Parliamenthrof 
held in the ſame fourth Year of Edwarghort 
the 1ſt, the very Time this Proviſion is ſup-ut] 
poſed to have been agreed upon, that RoyalÞra; 
Donations or Alienations heretofore granted, 
as well as ſuch as ſhould be hereafter made 
in this Kingdom, were to be confidered ag (-) 
lawful and every way firm, and not at alls,“ 
to be on that Account invalidated. The a- 0 

foreſaid Parliament was held after the Feaitis r 
of St. Michael, and that fourth Year hen 
ing's 


1 Tk,” 4. annexed to FLETA, 


2s, fing's Reign, ended on the 16th of Novem- 
0, ftr, next enſuing. Now it is evident from 
atiche Law, enacted by that Parhament, cal- 
athqd the Statute de Bigamis,* wherein Royal 
nor Donations and Alienations are allowed of, . 
dlehat no ſuch Proviſion was made before the 
thotfolding that Parliament. And that Year 
Withas almoſt expired when the ſaid Parlia- 
1s Ohent ended, during which Period, as well as 
P!Othro? the ſubſequent Ages, down to our own 
ineſſimes, the Acts of Parliament and the Cuſ- 
n thms of the Kingdom ſo univerſally pre- 
r lhiled, that it can never be ſhewn that there 
Fas ever the leaſt Room for acknowledging 
vereny ſuch Proviſion among us. Royal Do- 
;tchlations of large Poſſeſſions, part of the ſa- 
enfed Patrimony, were formerly very fre- 
a juent in this Nation, and always made at 
avee King's Pleaſure, and held good, if they 
deqfere. in all other Reſpects legal, except ſuch 
reags were declared void by ſome Acts of Par- 

ted ſament, x which now and then laid a tem-: Ror. Part, n. 
ige. orary Reſtraint on the Gifts of ſome very Ne. 2. 4 44. 
entfrofuſe Kings, as well as on the bold Im- C, Ne. 2g. Ae. 
arghortunity of Courtiers ; or where the ſame or wie 
up-futhority either revoked or diſannulled ſuch 6. in archivi 
yalÞrants, according to the (a) Exigency of 4 
* Affairs, 

ade | 


Ad (e) Exigency of Affairs, The Crown Revenue, which in 
alle reign of Hen. the th. had been 56,966, was, in that of 
en. the 6th, reduced to o per Annum; ſo much had 
Crown been robbed and pillaged during the Minority of 
AitÞis religious, but weak and unfortunate Prince. 
hel This oecaſioned that notable AR of Reſumptien in the 
8 8th, of Hen. the 6th; and ſince that time the ory 

0 | as 


— 
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Affairs, when they appeared greatly exceſſive 

But our very Anceſtors acted in a quite dif E 
ferent Manner; for a Queſtion ariſing ig? 
Parliament, in the Reign of Edward th. 
3d, relating to that celebrated Dohatiof*” 
made by King Jobn to Pope * Innocent th? 
3d and his Succeſſors, in Conſequenq“ 
whereof Pope Urban the 5th, then requireF** 
to be paid unto him, jointly by England an 
Treland, an Annate of 10000 Marks, pre 
tending alſo that both Realms were held by? 
our Kings by a beneficiary Right only, and“ 
as a Fee of the See of Rome; All Orderg<® 
even the Eccleſiaſtics, (which is to be won 
dered at) as well as the Peers or Lords an th 


* Rot, Pal. 4o, Commons aſſembled in that Parliament, th 


12 


after mature Deliberation, unanimouſly an un 
ſwered that the aforeſaid Donation of Kine 
Fohn was evidently null, it having bee 


obtained without the Conſent of Parliamen © 
and contrary to his Coronation Oath. E Pc 
outre ceo, and moreover (ſay the Archives — 


les Ducs, Countes, Barons, grandes, 
Commens accorderent et granterent que en ce 


7 


has frequently interpoſed ; and, particularly, after King 
the 3d had greatly impoveriſhed the Crown, an Act paſſ, 
in the 1ſt Ann, whereby all future Grants or Leaſ 
from the Crown for any longer Term than thirty one Yea” 
or three lives are declared to be void; except with regaiſt10 
to Houſes which may be granted for fifty Years. be, 
The Misfortune is, as Dr. Blaciſlone obſerves, that th 
Act was made too late, after almoſt every valuable poſſe hi 
ſion of the Crown had been granted away for ever, or el 
upon very long Leaſes ; but may be of benefit to Poſte 


ty, when thoſe Leaſes come to expire. | he 
1; Devenant 178,—Blackſons V. i. p. 286. are 


j 


* 


+ (voted 


e 
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re le Pape ſe afforceroit ou rien attempteroit 
per proces ou en autre manere de fait de con- 
reindre le Roy ou ſes ſubgitts de perfaire 
e que eft dit q'il voet claimer celle partie, 
qu'ils refifterent et contregſteront ove toute 
eur peuſſance.---"The Dukes, Earls, Barons, 
an Great Men, and Commons, came to the 
pre following Agreement and Reſolution; That 
d plin Caſe the Pope ſhould at all (a) endea- 
- anJvour or attempt, by Proceſs or otherwiſe, to 
derdcompel the King or his Subjects to comply 
vonlwith the Conditions of his Demands, that 
anlthey would reſiſt and oppoſe him with all 
their Might. Thus the Hieratical Order 
united in pronouncing the aforeſaid Sen- 
tence ; tho' they would not, as you fee, join 
in profeſſing to repel likewiſe with all their 
orce, whatever Violence and Artifices the 
Pontificial Power ſhould at any Time make 
Uſe of to extort a Performance of the above 
JDonation. But if any ſuch Proviſion, as 
our Author ſpeaks of, concerning the Re- 
vocation of Royal Alienations, corroborated 
by the Sanction of all Chriſtian Princes, 
had been before that Time made, can it be 
thought poſſible, that the aforeſaid Parha- 
ment would have in this memorable Deci- 
fion, taken no Notice of it, or could have 
been entirely unacquainted with it. Nei- 
ther does it ſeem, according to our Author, 


8 


atio 
t 


(a) At all endeavour. Se afforceroit Britton makes uſe of 
heſe Words in the ſame Senſe.— S. Ptenaunt ſe afforce defen- 
dre Þ entr. Britt. p. 266. b. — 8, Tenens ingreſſim nitatur 
eefenttere, Flata 365. c. 36. ſ. 1. 

leſs 
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lefs to relate to the difannulling paſt, than 
future Ahenations. And indeed that Par- 
lament under Edward the gd, was of the 
fame Opinion with Edward the ſt, as is 
* Rot. Chuf 3. Mantfeit from that King's Letters written to 
in heats, 2. Pope Gregorythe roth, concerning this Mat- 
vie. Coke Inf. ter, the very Year before that in which this 
nn. Proviſion is faid to have been made. So 
Iikewife did Philip Auguſtur King of France 
and his Nobles fo that they bac the fame 
Senfe of this Matter, and other fuck Alicna- 
tions granted ta the great Diminntion of the 
Empire without the Content of the States, 
+ Mar. Pais When they gave their Anfwer, to (a) Halo 
Az 1216 the Popes Legate, who arrugantiy produced, 
& Bonat. Con. within two Years from the making of it, 
ttt frivolous Donation of King Tobr's, 
extorted by the Wickednets of the Court oF 
Rome. But thus far on thefe Subjects. 


(a) Falb. An infofent rapacĩous Legate- 
King Jobx's great Seal having been loſt im paſſirg the Waſhes 

Linculnſpire, and no new Seal being made on King Elexry 
toll two Years after, the Seals of this Fain (or Crabb) and 
Willzam Mareſcull the Elder, Earl of Prnlirnle the Protector, 
remain affixed by Parchment Labels, the former im white 
Wax, the latter in green, to the Original Mag- Carta 7 
An. the 3d, 1217, now preſerved. im the Ballen Librar 
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